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FAC 2001-23 SUMMARY

Federal Acquisition Circular (FAC) 2001-23 amends the
Federal Acquisition Regulation (FAR) as specified below:

Procurement Program for Service-Disabled Veteran-Owned Small
Business Concerns (FAR Case 2004-002)

This interim rule amends FAR parts 2, 5, 6, 13, 14, 15,
19, 33, 36, and 52 to implement Section 308 of the Veterans
Benefits Act of 2003, Procurement Program for Small Business
Concerns Owned and Controlled by Service-Disabled Veterans
(Pub. L. 108-183). The law provides for set-aside and sole
source procurement authority for service-disabled veteran-owned
small business (SDVOSB) concerns. This interim rule is
published in conjunction with the interim rule proposed by the
Small Business Administration.
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2.101

(1)(i) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(if) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

(3) Protects natural resources by conservation.

“Power of attorney” means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship,
an instrument under seal that appoints an attorney-in-fact to
act in behalf of a surety company in signing bonds (see also
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by infor-
mation that, compared with that opposing it, leads to the con-
clusion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amounts to be paid for supplies or services.

“Procurement” (see “acquisition”).

“Procuring activity” means a component of an executive
agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency reg-
ulations specify otherwise, the term “procuring activity” is
synonymous with “contracting activity.”

“Projected average loss” means the estimated long-term
average loss per period for periods of comparable exposure
to risk of loss.

“Proper invoice” means an invoice that meets the mini-
mum standards specified in 32.905(b).

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Qualification requirement” means a Government
requirement for testing or other quality assurance demonstra-
tion that must be completed before award of a contract.

“Qualified products list (QPL)” means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Receiving report” means written evidence that indicates
Government acceptance of supplies delivered or services
performed (see Subpart 46.6). Receiving reports must meet
the requirements of 32.905(c).

“Recovered material” means waste materials and by-
products recovered or diverted from solid waste, but the term
does not include those materials and by-products generated

from, and commonly reused within, an original manufactur-
ing process. For use in Subpart 11.3 for paper and paper
products, see the definition at 11.301.

“Registered in the CCR database” means that—

(1) The contractor has entered all mandatory informa-
tion, including the DUNS number or the DUNS+4 number,
into the CCR database; and

(2) The Government has validated mandatory data
fields and has marked the record “Active”.

“Renewable energy” means energy produced by solar,
wind, geothermal, and biomass power.

“Renewable energy technology” means—

(1) Technologies that use renewable energy to provide
light, heat, cooling, or mechanical or electrical energy for
use in facilities or other activities; or

(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive
solar design.

“Residual value” means the proceeds, less removal and
disposal costs, if any, realized upon disposition of a tangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if
the asset is traded in on another asset. The estimated resid-
ual value is a current forecast of the residual value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit ser-
vices at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Scrap” means personal property that has no value except
its basic metallic, mineral, or organic content.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or ser-
vice. The term includes—

(1) Government-owned contractor-operated (GOCO)
facilities; and

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—

(i) A majority ownership; or
(if) Less than a majority ownership, but over which
it exercises control.

“Self-insurance” means the assumption or retention of the
risk of loss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of
the executive agency, including implementation of the

2.1-11



FAC 2001-23 MAY 5, 2004

2.101

FEDERAL ACQUISITION REGULATION

unigue acquisition policies, regulations, and standards of the
executive agency.

“Service-disabled veteran-owned small business con-
cern”’—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by
one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans; and

(if) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with per-
manent and severe disability, the spouse or permanent
caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.

“Shipment” means freight transported or to be trans-
ported.

“Shop drawings” means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or
both of the following:

(1) The proposed fabrication and assembly of struc-
tural elements.

(2) The installation (i.e., form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy
that is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individual, indicates a
present intention to authenticate the writing. This includes
electronic symbols.

“Simplified acquisition procedures” means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except for acquisitions of supplies or services that, as deter-
mined by the head of the agency, are to be used to support a
contingency operation or to facilitate defense against or
recovery from nuclear, biological, chemical, or radiological
attack (Public Law 108-136, Title XIV, Sec. 1443), the term
means—

(1) $250,000 for any contract to be awarded and per-
formed, or purchase to be made, inside the United States;
and

(2) $500,000 for any contract to be awarded and per-
formed, or purchase to be made, outside the United States.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP

2.1-12

that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than 500
employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in 13
CFR part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-
23(a) for joint ventures under the price evaluation adjust-
ment for small disadvantaged business concerns), means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to the acquisi-
tion; and either—

(2) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(ii) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representation,
as a certified small disadvantaged business concern in the
data base maintained by the Small Business Administration
(PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged busi-
ness concern in accordance with 13 CFR part 124, subpart B,
and a decision on that application is pending, and that no
material change in disadvantaged ownership and control has
occurred since it submitted its application. In this case, a
contractor must receive certification as a small disadvan-
taged business by the Small Business Administration prior to
contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiat-
ing with only one source.

“Solicitation” means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid
procedures are called “invitations for bids.” Solicitations
under negotiated procedures are called “requests for propos-
als.” Solicitations under simplified acquisition procedures
may require submission of either a quotation or an offer.
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5.207

phone number of the contracting officer or other contracting
activity official from whom technical details of the project
can be obtained. This will enable sources to submit informa-
tion for evaluation of their R&D capabilities. Contracting
officers must synopsize (see 5.201) all subsequent solicita-
tions for R&D contracts, including those resulting from a
previously synopsized advance notice, unless one of the
exceptions in 5.202 applies.

(b) Federally Funded Research and Development Cen-
ters. Before establishing a Federally Funded Research and
Development Center (FFRDC) (see Part 35) or before
changing its basic purpose and mission, the sponsor must
transmit at least three notices over a 90-day period to the
GPE and the Federal Register, indicating the agency's inten-
tion to sponsor an FFRDC or change the basic purpose and
mission of an FFRDC. The notice must indicate the scope
and nature of the effort to be performed and request com-
ments. Notice is not required where the action is required by
law.

(c) Special notices. Contracting officers may transmit to
the GPE special notices of procurement matters such as busi-
ness fairs, long-range procurement estimates, prebid or pre-
proposal conferences, meetings, and the availability of draft
solicitations or draft specifications for review.

(d) Architect-engineering services. Contracting officers
must publish notices of intent to contract for architect-engi-
neering services as follows:

(1) Except when exempted by 5.202, contracting offic-
ers must transmit to the GPE a synopsis of each proposed
contract action for which the total fee (including phases and
options) is expected to exceed $25,000.

(2) When the total fee is expected to exceed $10,000
but not exceed $25,000, the contracting officer must comply
with 5.101(a)(2). When the proposed contract action is not
required to be synopsized under paragraph (d)(1) of this sec-
tion, the contracting officer must display a notice of the
solicitation or a copy of the solicitation in a public place at
the contracting office. Other optional publicizing methods
are authorized in accordance with 5.101(b).

(e) Effort to locate commercial sources under OMB Cir-
cular A-76. When determining the availability of commer-
cial sources under the procedures prescribed in Subpart 7.3
and OMB Circular A-76, the contracting officer must not
arrive at a conclusion that there are no commercial sources
capable of providing the required supplies or services until
publicizing the requirement through the GPE at least three
times in a 90 calendar-day period, with a minimum of 30 cal-
endar days between notices. When necessary to meet an
urgent requirement, this may be limited to a total of two
notices through the GPE in a 30 calendar-day period, with a
minimum of 15 calendar days between each.

(f) Section 8(a) competitive acquisition. When a national
buy requirement is being considered for competitive acquisi-

tion limited to eligible 8(a) concerns under Subpart 19.8, the
contracting officer must transmit a synopsis of the proposed
contract action to the GPE. The synopsis may be transmitted
to the GPE concurrent with submission of the agency offer-
ing (see 19.804-2) to the Small Business Administration
(SBA). The synopsis should also include information—

(1) Advising that the acquisition is being offered for
competition limited to eligible 8(a) concerns;

(2) Specifying the North American Industry Classifi-
cation System (NAICS) code;

(3) Advising that eligibility to participate may be
restricted to firms in either the developmental stage or the
developmental and transitional stages; and

(4) Encouraging interested 8(a) firms to request a copy
of the solicitation as expeditiously as possible since the
solicitation will be issued without further notice upon SBA
acceptance of the requirement for the section 8(a) program.

5.206 Notices of subcontracting opportunities.

(a) The following entities may transmit a notice to the
GPE to seek competition for subcontracts, to increase partic-
ipation by qualified HUBZone small business, small, small
disadvantaged, women-owned small business, veteran-
owned small business and service-disabled veteran-owned
small business concerns, and to meet established subcon-
tracting plan goals:

(1) A contractor awarded a contract exceeding
$100,000 that is likely to result in the award of any subcon-
tracts.

(2) A subcontractor or supplier, at any tier, under a
contract exceeding $100,000, that has a subcontracting
opportunity exceeding $10,000.

(b) The notices must describe—

(1) The business opportunity;

(2) Any prequalification requirements; and

(3) Where to obtain technical data needed to respond
to the requirement.

5.207 Preparation and transmittal of synopses.
(a) Content. Each synopsis transmitted to the GPE must

address the following data elements, as applicable:

(1) Action Code.

(2) Date.

(3) Year.

(4) Government Printing Office (GPO) Billing
Account Code.

(5) Contracting Office Zip Code.

(6) Classification Code.

(7) Contracting Office Address.

(8) Subject.

(9) Proposed Solicitation Number.

(10) Opening and Closing Response Date.

(11) Contact Point or Contracting Officer.

5.2-3
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(12) Contract Award and Solicitation Number.

(13) Contract Award Dollar Amount.

(14) Contract Line Item Number.

(15) Contract Award Date.

(16) Contractor.

(17) Description.

(18) Place of Contract Performance.

(19) Set-aside Status.

(b) Transmittal. Transmissions to the GPE must be in
accordance with the interface description available via the
Internet at http://www.fedbizopps.gov.

(c) General format for “Description.” Prepare a clear and
concise description of the supplies or services that is not
unnecessarily restrictive of competition and will allow a pro-
spective offeror to make an informed business judgment as
to whether a copy of the solicitation should be requested
including the following, as appropriate:

(1) National Stock Number (NSN) if assigned.

(2) Specification and whether an offeror, its product, or
service must meet a qualification requirement in order to be
eligible for award, and identification of the office from
which additional information about the qualification require-
ment may be obtained (see Subpart 9.2).

(3) Manufacturer, including part number, drawing
number, etc.

(4) Size, dimensions, or other form, fit or functional
description.

(5) Predominant material of manufacture.

(6) Quantity, including any options for additional
quantities.

(7) Unit of issue.

(8) Destination information.

(9) Delivery schedule.

(10) Duration of the contract period.

(11) For a proposed contract action in an amount esti-
mated to be greater than $25,000 but not greater than the
simplified acquisition threshold, enter—

(i) A description of the procedures to be used in
awarding the contract (e.g., request for oral or written quota-
tion or solicitation); and

(if) The anticipated award date.

(12) For Architect-Engineer projects and other projects
for which the supply or service codes are insufficient, pro-
vide brief details with respect to: location, scope of services
required, cost range and limitations, type of contract, esti-
mated starting and completion dates, and any significant
evaluation factors.

5.2-4

(13) Numbered notes (see paragraph (e) of this sec-
tion), including instructions for set-asides for small busi-
nesses.

(14) In the case of noncompetitive contract actions
(including those that do not exceed the simplified acquisition
threshold), identify the intended source (see paragraph (e) of
this section) and insert a statement of the reason justifying
the lack of competition.

(15) Insert a statement that all responsible sources may
submit a bid, proposal, or quotation which shall be consid-
ered by the agency.

(16) If solicitations synopsized through the GPE will
not be made available through the GPE, provide information
on how to obtain the solicitation.

(17) If the solicitation will be made available to inter-
ested parties through electronic data interchange, provide
any information necessary to obtain and respond to the solic-
itation electronically.

(18) In the case of a very small business set-aside,
identify the Designated Region (see Subpart 19.9).

(19) If the technical data required to respond to the
solicitation will not be furnished as part of such solicitation,
identify the source in the Government, if any, from which the
technical data may be obtained.

(d) Set-asides. When the proposed acquisition provides
for a total or partial small business set-aside, very small busi-
ness set aside, HUBZone small business set-aside, or a ser-
vice-disabled veteran-owned small business set-aside, the
appropriate Numbered Note will be cited.

(e) Numbered notes. Numbered Notes are footnotes to be
used by contracting officers to eliminate the unnecessary
duplication of information that appears in various announce-
ments. An explanation of the numbered notes appears at
http://www.fedbizopps.gov.

(f) Codes to be used in Synopses to identify services or
supplies. Contracting officers must use one of the classifica-
tion codes identified at http://www.fedbizopps.gov/ to iden-
tify services or supplies in synopses.

(g9) Cancellation of synopsis. Contracting officers should
not publish notices of solicitation cancellations (or indefinite
suspensions) of proposed contract actions in the GPE. Can-
cellations of solicitations must be made in accordance with
14.209 and 14.404-1.
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SUBPART 6.2—FULL AND OPEN COMPETITION AFTER EXCLUSION OF SOURCES

6.206

Subpart 6.2—Full and Open Competition After
Exclusion of Sources

6.200 Scope of subpart.

This subpart prescribes policy and procedures for provid-
ing for full and open competition after excluding one or
more sources.

6.201 Policy.
Acquisitions made under this subpart require use of the
competitive procedures prescribed in 6.102.

6.202 Establishing or maintaining alternative sources.

(a) Agencies may exclude a particular source from a con-
tract action in order to establish or maintain an alternative
source or sources for the supplies or services being acquired
if the agency head determines that to do so would—

(1) Increase or maintain competition and likely result
in reduced overall costs for the acquisition, or for any antici-
pated acquisition;

(2) Be in the interest of national defense in having a
facility (or a producer, manufacturer, or other supplier) avail-
able for furnishing the supplies or services in case of a
national emergency or industrial mobilization;

(3) Be in the interest of national defense in establish-
ing or maintaining an essential engineering, research, or
development capability to be provided by an educational or
other nonprofit institution or a federally funded research and
development center;

(4) Ensure the continuous availability of a reliable
source of supplies or services;

(5) Satisfy projected needs based on a history of high
demand; or

(6) Satisfy a critical need for medical, safety, or emer-
gency supplies.

(b)(1) Every proposed contract action under the authority
of paragraph (a) of this section shall be supported by a deter-
mination and findings (D&F) (see Subpart 1.7) signed by the
head of the agency or designee. This D&F shall not be made
on a class basis.

(2) Technical and requirements personnel are responsi-
ble for providing all necessary data to support their recom-
mendation to exclude a particular source.

(3) When the authority in paragraph (a)(1) of this sec-
tion is cited, the findings shall include a description of the
estimated reduction in overall costs and how the estimate
was derived.

6.203 Set-asides for small business concerns.

(a) To fulfill the statutory requirements relating to small
business concerns, contracting officers may set aside solici-
tations to allow only such business concerns to compete.
This includes contract actions conducted under the Small
Business Innovation Research Program established under
Pub. L. 97-219.

(b) No separate justification or determination and find-
ings is required under this part to set aside a contract action
for small business concerns.

(c) Subpart 19.5 prescribes policies and procedures that
shall be followed with respect to set-asides.

6.204 Section 8(a) competition.

(a) To fulfill statutory requirements relating to section
8(a) of the Small Business Act, as amended by Pub. L. 100-
656, contracting officers may limit competition to eligible
8(a) contractors (see Subpart 19.8).

(b) No separate justification or determination and find-
ings is required under this part to limit competition to eligi-
ble 8(a) contractors.

6.205 Set-asides for HUBZone small business concerns.

(a) To fulfill the statutory requirements relating to the
HUBZone Act of 1997 (15 U.S.C. 631 note), contracting
officers in participating agencies (see 19.1302) may set aside
solicitations to allow only qualified HUBZone small busi-
ness concerns to compete (see 19.1305).

(b) No separate justification or determination and find-
ings is required under this part to set aside a contract action
for qualified HUBZone small business concerns.

6.206 Set-asides for service-disabled veteran-owned
small business concerns.

(a) To fulfill the statutory requirements relating to the
Veterans Benefits Act of 2003 (15 U.S.C. 657f), contracting
officers may set-aside solicitations to allow only service-dis-
abled veteran-owned small business concerns to compete
(see 19.1405).

(b) No separate justification or determination and find-
ings are required under this part to set aside a contract action
for service-disabled veteran-owned small business concerns.
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preparedness agreements for those items exist, or limit
award to offerors who agree to enter into industrial prepared-
ness agreements;

(v) Create or maintain the required domestic capa-
bility for production of critical supplies by limiting competi-
tion to items manufactured in—

(A) The United States or its outlying areas; or

(B) The United States, its outlying areas, or
Canada.

(vi) Continue in production, contractors that are
manufacturing critical items, when there would otherwise be
a break in production; or

(vii) Divide current production requirements among
two or more contractors to provide for an adequate industrial
mobilization base.

(2) Use of the authority in paragraph (a)(2)(ii) of this
subsection may be appropriate when it is necessary to—

(i) Establish or maintain an essential capability for
theoretical analyses, exploratory studies, or experiments in
any field of science or technology;

(ii) Establish or maintain an essential capability for
engineering or developmental work calling for the practical
application of investigative findings and theories of a scien-
tific or technical nature; or

(iii) Contract for supplies or services as are neces-

sary incident to paragraphs (b)(2)(i) or (ii) of this subsection.

(3) Use of the authority in paragraph (a)(2)(iii) of this

subsection may be appropriate when it is necessary to
acquire the services of either—

(i) An expert to use, in any litigation or dispute
(including any reasonably foreseeable litigation or dispute)
involving the Government in any trial, hearing, or proceed-
ing before any court, administrative tribunal, or agency,
whether or not the expert is expected to testify. Examples of
such services include, but are not limited to:

(A) Assisting the Government in the analysis,
presentation, or defense of any claim or request for adjust-
ment to contract terms and conditions, whether asserted by a
contractor or the Government, which is in litigation or dis-
pute, or is anticipated to result in dispute or litigation before
any court, administrative tribunal, or agency; or

(B) Participating in any part of an alternative
dispute resolution process, including but not limited to eval-
uators, fact finders, or witnesses, regardless of whether the
expert is expected to testify; or

(if) A neutral person, e.g., mediators or arbitrators,
to facilitate the resolution of issues in an alternative dispute
resolution process.

(c) Limitations. Contracts awarded using this authority
shall be supported by the written justifications and approvals
described in 6.303 and 6.304.

6.302-4 International agreement.

(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(4) or 41
U.S.C. 253(c)(4).

(2) Full and open competition need not be provided for
when precluded by the terms of an international agreement
or a treaty between the United States and a foreign govern-
ment or international organization, or the written directions
of a foreign government reimbursing the agency for the cost
of the acquisition of the supplies or services for such govern-
ment.

(b) Application. This authority may be used in circum-
stances such as—

(1) When a contemplated acquisition is to be reim-
bursed by a foreign country that requires that the product be
obtained from a particular firm as specified in official writ-
ten direction such as a Letter of Offer and Acceptance; or

(2) When a contemplated acquisition is for services to
be performed, or supplies to be used, in the sovereign terri-
tory of another country and the terms of a treaty or agree-
ment specify or limit the sources to be solicited.

(c) Limitations. Except for DoD, NASA, and the Coast
Guard, contracts awarded using this authority shall be sup-
ported by written justifications and approvals described in
6.303 and 6.304.

6.302-5 Authorized or required by statute.

(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(5) or 41

U.S.C. 253(c)(5).
(2) Full and open competition need not be provided for
when—
(i) A statute expressly authorizes or requires that
the acquisition be made through another agency or from a
specified source; or
(if) The agency’s need is for a brand name commer-
cial item for authorized resale.

(b) Application. This authority may be used when stat-
utes, such as the following, expressly authorize or require
that acquisition be made from a specified source or through
another agency:

(1) Federal Prison Industries (UNICOR)—18 U.S.C.
4124 (see Subpart 8.6).

(2) Qualified Nonprofit Agencies for the Blind or other
Severely Disabled—41 U.S.C. 46-48c (see Subpart 8.7).

(3) Government Printing and Binding—44 U.S.C.
501-504, 1121 (see Subpart 8.8).

(4) Sole source awards under the 8(a) Program 15
U.S.C. 637 (see Subpart 19.8).

(5) The Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act—42 U.S.C. 5150 (see Subpart 26.2).

(6) Sole source awards under the HUBZone Act of
1997—15 U.S.C. 657a (see 19.1306).

(7) Sole source awards under the Veterans Benefits Act
of 2003 (15 U.S.C. 657f).
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(c) Limitations. (1) This authority shall not be used when
a provision of law requires an agency to award a new con-
tract to a specified non-Federal Government entity unless the
provision of law specifically—

(i) Identifies the entity involved,;

(i) Refers to 10 U.S.C. 2304(j) for armed services
acquisitions or section 303(h) of the Federal Property and
Administrative Services Act of 1949 for civilian agency
acquisitions; and

(iii) States that award to that entity shall be made in
contravention of the merit-based selection procedures in 10
U.S.C. 2304(j) or section 303(h) of the Federal Property and
Administrative Services Act, as appropriate. However, this
limitation does not apply—

(A) When the work provided for in the contract
is a continuation of the work performed by the specified
entity under a preceding contract; or

(B) To any contract requiring the National Acad-
emy of Sciences to investigate, examine, or experiment upon
any subject of science or art of significance to an executive
agency and to report on those matters to the Congress or any
agency of the Federal Government.

(2) Contracts awarded using this authority shall be
supported by the written justifications and approvals
described in 6.303 and 6.304, except for—

(i) Contracts awarded under (a)(2)(ii), (b)(2), or
(b)(4) of this subsection; or

(if) Contracts awarded under (a)(2)(i) of this sub-
section when the statute expressly requires that the procure-
ment be made from a specified source. (Justification and
approval requirements apply when the statute authorizes, but
does not require, that the procurement be made from a speci-
fied source.)

(3) The authority in (a)(2)(ii) of this subsection may be
used only for purchases of brand-name commercial items for
resale through commissaries or other similar facilities. Ordi-
narily, these purchases will involve articles desired or pre-
ferred by customers of the selling activities (but see
6.301(d)).

6.302-6 National security.

(@) Authority. (1) Citations: 10 U.S.C. 2304(c)(6) or 41
U.S.C. 253(c)(6).

(2) Full and open competition need not be provided for
when the disclosure of the agency’s needs would compromise
the national security unless the agency is permitted to limit the
number of sources from which it solicits bids or proposals.

(b) Application. This authority may be used for any acqui-
sition when disclosure of the Government’s needs would
compromise the national security (e.g., would violate secu-
rity requirements); it shall not be used merely because the
acquisition is classified, or merely because access to classi-
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fied matter will be necessary to submit a proposal or to per-
form the contract.

(c) Limitations. (1) Contracts awarded using this author-
ity shall be supported by the written justifications and
approvals described in 6.303 and 6.304.

(2) See 5.202(a)(1) for synopsis requirements.

(3) This statutory authority requires that agencies shall
request offers from as many potential sources as is practica-
ble under the circumstances.

6.302-7 Public interest.
(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(7) or 41
U.S.C. 253(c)(7).

(2) Full and open competition need not be provided for
when the agency head determines that it is not in the public
interest in the particular acquisition concerned.

(b) Application. This authority may be used when none of
the other authorities in 6.302 apply.
(c) Limitations. (1) A written determination to use this
authority shall be made in accordance with Subpart 1.7, by—
(i) The Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, the Secretary of the Air
Force, the Secretary of Homeland Security for the Coast
Guard, or the Administrator of the National Aeronautics and
Space Administration; or
(ii) The head of any other executive agency. This
authority may not be delegated.

(2) The Congress shall be notified in writing of such
determination not less than 30 days before award of the con-
tract.

(3) If required by the head of the agency, the contract-
ing officer shall prepare a justification to support the deter-
mination under paragraph (c)(1) of this subsection.

(4) This Determination and Finding (D&F) shall not
be made on a class basis.

6.303 Justifications.

6.303-1 Requirements.

(a) A contracting officer shall not commence negotiations
for a sole source contract, commence negotiations for a con-
tract resulting from an unsolicited proposal, or award any
other contract without providing for full and open competi-
tion unless the contracting officer—

(1) Justifies, if required in 6.302, the use of such
actions in writing;

(2) Certifies the accuracy and completeness of the jus-
tification; and

(3) Obtains the approval required by 6.304.

(b) Technical and requirements personnel are responsible
for providing and certifying as accurate and complete neces-
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13.000 Scope of part.

This part prescribes policies and procedures for the acqui-
sition of supplies and services, including construction,
research and development, and commercial items, the aggre-
gate amount of which does not exceed the simplified acquisi-
tion threshold (see 2.101). Subpart 13.5 provides special
authority for acquisitions of commercial items exceeding the
simplified acquisition threshold but not exceeding
$5,000,000 ($10,000,000 for acquisitions entered into under
the authority of 12.102(f)(1)), including options. See Part 12
for policies applicable to the acquisition of commercial items
exceeding the micro-purchase threshold. See 36.602-5 for
simplified procedures to be used when acquiring architect-
engineer services.

13.001 Definitions.

As used in this part—

“Authorized individual” means a person who has been
granted authority, in accordance with agency procedures, to
acquire supplies and services in accordance with this part.

“Governmentwide commercial purchase card” means a
purchase card, similar in nature to a commercial credit card,
issued to authorized agency personnel to use to acquire and to
pay for supplies and services.

“Imprest fund” means a cash fund of a fixed amount estab-
lished by an advance of funds, without charge to an appropri-
ation, from an agency finance or disbursing officer to a duly
appointed cashier, for disbursement as needed from time to
time in making payment in cash for relatively small amounts.

“Third party draft” means an agency bank draft, similar to
a check, that is used to acquire and to pay for supplies and ser-
vices. (See Treasury Financial Management Manual, Section
3040.70.)

13.002 Purpose.

The purpose of this part is to prescribe simplified acquisi-
tion procedures in order to—

(a) Reduce administrative costs;

(b) Improve opportunities for small, small disadvantaged,
and women-owned small business concerns to obtain a fair
proportion of Government contracts;

(c) Promote efficiency and economy in contracting; and

(d) Avoid unnecessary burdens for agencies and contrac-
tors.

13.003 Policy.

(a) Agencies shall use simplified acquisition procedures to
the maximum extent practicable for all purchases of supplies
or services not exceeding the simplified acquisition threshold
(including purchases at or below the micro-purchase thresh-
old). This policy does not apply if an agency can meet its
requirement using—

(1) Required sources of supply under Part 8 (e.g., Fed-
eral Prison Industries, Committee for Purchase from People
Who are Blind or Severely Disabled, and Federal Supply
Schedule contracts);

(2) Existing indefinite delivery/indefinite quantity con-
tracts; or

(3) Other established contracts.

(b)(1) Each acquisition of supplies or services that has an
anticipated dollar value exceeding $2,500 ($15,000 for acqui-
sitions as described in 13.201(g)(1)) and not exceeding
$100,000 ($250,000 for acquisitions described in paragraph
(1) of the Simplified Acquisition Threshold definition at
2.101) isreserved exclusively for small business concerns and
shall be set aside (see 19.000 and Subpart 19.5). See 19.502-2
for exceptions.

(2) The contracting officer may set aside for HUBZone
small business concerns (see 19.1305) or service-disabled
veteran-owned small business concerns (see 19.1405) an
acquisition of supplies or services that has an anticipated dol-
lar value exceeding the micro-purchase threshold and not
exceeding the simplified acquisition threshold. The contract-
ing officer’s decision not to set aside an acquisition for HUB-
Zone small business or service-disabled veteran-owned small
business concerns participation below the simplified acquisi-
tion threshold is not subject to review under Subpart 19.4.

(3) Each written solicitation under a set-aside shall con-
tain the appropriate provisions prescribed by Part 19. If the
solicitation is oral, however, information substantially identi-
cal to that in the provision shall be given to potential quoters.

(c)(1) The contracting officer shall not use simplified
acquisition procedures to acquire supplies and services if the
anticipated award will exceed—

(i) The simplified acquisition threshold; or

(if) $5,000,000 ($10,000,000 for acquisitions
entered into under the authority of 12.102(f)(1)), including
options, for acquisitions of commercial items using Subpart
135.

(2) Do not break down requirements aggregating more
than the simplified acquisition threshold (or for commercial
items, the threshold in Subpart 13.5) or the micro-purchase
threshold into several purchases that are less than the applica-
ble threshold merely to—

(i) Permit use of simplified acquisition procedures;
or

(ii) Avoid any requirement that applies to purchases
exceeding the micro-purchase threshold.

(d) An agency that has specific statutory authority to
acquire personal services (see 37.104) may use simplified
acquisition procedures to acquire those services.

(e) Agencies shall use the Governmentwide commercial
purchase card and electronic purchasing techniques to the
maximum extent practicable in conducting simplified acqui-
sitions.
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(f) Agencies shall maximize the use of electronic com-
merce when practicable and cost-effective (see Subpart 4.5).
Drawings and lengthy specifications can be provided off-line
in hard copy or through other appropriate means.

(9) Authorized individuals shall make purchases in the
simplified manner that is most suitable, efficient, and eco-
nomical based on the circumstances of each acquisition. For
acquisitions not expected to exceed—

(1) The simplified acquisition threshold for other than
commercial items, use any appropriate combination of the
procedures in Parts 13, 14, 15, 35, or 36, including the use of
Standard Form 1442, Solicitation, Offer, and Award (Con-
struction, Alteration, or Repair), for construction contracts
(see 36.701(b)); or

(2) $5,000,000 ($10,000,000 for acquisitions entered
into under the authority of 12.102(f)(1)) for commercial
items, use any appropriate combination of the procedures in
Parts 12, 13, 14, and 15 (see paragraph (d) of this section).

(h) In addition to other considerations, contracting officers
shall—

(1) Promote competition to the maximum extent prac-
ticable (see 13.104);

(2) Establish deadlines for the submission of responses
to solicitations that afford suppliers a reasonable opportunity
to respond (see 5.203);

(3) Consider all quotations or offers that are timely
received. For evaluation of quotations or offers received elec-
tronically, see 13.106-2(b)(3); and

(4) Use innovative approaches, to the maximum extent
practicable, in awarding contracts using simplified acquisi-
tion procedures.

13.004 Legal effect of quotations.

(a) A quotation is not an offer and, consequently, cannot be
accepted by the Government to form a binding contract.
Therefore, issuance by the Government of an order in
response to a supplier's quotation does not establish a con-
tract. The order is an offer by the Government to the supplier
to buy certain supplies or services upon specified terms and
conditions. A contract is established when the supplier
accepts the offer.

(b) When appropriate, the contracting officer may ask the
supplier to indicate acceptance of an order by notification to
the Government, preferably in writing, as defined at 2.101. In
other circumstances, the supplier may indicate acceptance by
furnishing the supplies or services ordered or by proceeding
with the work to the point where substantial performance has
occurred.

(c) If the Government issues an order resulting from a quo-
tation, the Government may (by written notice to the supplier,
at any time before acceptance occurs) withdraw, amend, or
cancel its offer. (See 13.302-4 for procedures on termination
or cancellation of purchase orders.)

13.1-2 (FAC 2001-23)

13.005 Federal Acquisition Streamlining Act of 1994 list
of inapplicable laws.

(a) The following laws are inapplicable to all contracts and
subcontracts (if otherwise applicable to subcontracts) at or
below the simplified acquisition threshold:

(1) 41 U.S.C. 57(a) and (b) (Anti-Kickback Act of
1986). (Only the requirement for the incorporation of the con-
tractor procedures for the prevention and detection of viola-
tions, and the contractual requirement for contractor
cooperation in investigations are inapplicable.)

(2) 40 U.S.C. 270a (Miller Act). (Although the Miller
Act does not apply to contracts at or below the simplified
acquisition threshold, alternative forms of payment protection
for suppliers of labor and material (see 28.102) are still
required if the contract exceeds $25,000.)

(3) 40 U.S.C. 327 - 333 (Contract Work Hours and
Safety Standards Act—Overtime Compensation).

(4) 41 U.S.C. 701(a)(1) (Section 5152 of the Drug-Free
Workplace Act of 1988), except for individuals.

(5) 42 U.S.C. 6962 (Solid Waste Disposal Act). (The
requirement to provide an estimate of recovered material uti-
lized in contract performance does not apply unless the con-
tract value exceeds $100,000.)

(6) 10 U.S.C. 2306(b) and 41 U.S.C. 254(a) (Contract
Clause Regarding Contingent Fees).

(7) 10 U.S.C. 2313 and 41 U.S.C. 254(c) (Authority to
Examine Books and Records of Contractors).

(8) 10 U.S.C. 2402 and 41 U.S.C. 253g (Prohibition on
Limiting Subcontractor Direct Sales to the United States).

(9) 15 U.S.C. 631 note (HUBZone Act of 1997), except
for 15 U.S.C. 657a(b)(2)(B), which is optional for the agen-
cies subject to the requirements of the Act.

(10) 31 U.S.C. 1354(a) (Limitation on use of appropri-
ated funds for contracts with entities not meeting veterans’
employment reporting requirements).

(b) The Federal Acquisition Regulatory (FAR) Council
will include any law enacted after October 13, 1994, that sets
forth policies, procedures, requirements, or restrictions for the
acquisition of property or services, on the list set forth in para-
graph () of this section. The FAR Council may make excep-
tions when it determines in writing that it is in the best interest
of the Government that the enactment should apply to con-
tracts or subcontracts not greater than the simplified acquisi-
tion threshold.

(c) The provisions of paragraph (b) of this section do not
apply to laws that—

(1) Provide for criminal or civil penalties; or

(2) Specifically state that notwithstanding the language
of Section 4101, Public Law 103-355, the enactment will be
applicable to contracts or subcontracts in amounts not greater
than the simplified acquisition threshold.

(d) Any individual may petition the Administrator, Office
of Federal Procurement Policy (OFPP), to include any appli-
cable provision of law not included on the list set forth in
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Subpart 14.5—Two-Step Sealed Bidding

14,501 General.

Two-step sealed bidding is a combination of competitive
procedures designed to obtain the benefits of sealed bidding
when adequate specifications are not available. An objective
is to permit the development of a sufficiently descriptive and
not unduly restrictive statement of the Government’s require-
ments, including an adequate technical data package, so that
subsequent acquisitions may be made by conventional sealed
bidding. This method is especially useful in acquisitions
requiring technical proposals, particularly those for complex
items. It is conducted in two steps:

(a) Step one consists of the request for, submission, evalu-
ation, and (if necessary) discussion of a technical proposal.
No pricing is involved. The objective is to determine the
acceptability of the supplies or services offered. As used in
this context, the word “technical” has a broad connotation and
includes, among other things, the engineering approach, spe-
cial manufacturing processes, and special testing techniques.
It is the proper step for clarification of questions relating to
technical requirements. Conformity to the technical require-
ments is resolved in this step, but not responsibility as defined
in9.1.

(b) Step two involves the submission of sealed priced bids
by those who submitted acceptable technical proposals in step
one. Bids submitted in step two are evaluated and the awards
made in accordance with Subparts 14.3 and 14.4.

14.502 Conditions for use.

(@) Unless other factors require the use of sealed bidding,
two-step sealed bidding may be used in preference to negoti-
ation when all of the following conditions are present:

(1) Available specifications or purchase descriptions
are not definite or complete or may be too restrictive without
technical evaluation, and any necessary discussion, of the
technical aspects of the requirement to ensure mutual under-
standing between each source and the Government.

(2) Definite criteria exist for evaluating technical pro-
posals.

(3) More than one technically qualified source is
expected to be available.

(4) Sufficient time will be available for use of the two-
step method.

(5) A firm-fixed-price contract or a fixed-price contract
with economic price adjustment will be used.

(b) None of the following precludes the use of two-step
sealed bidding:

(1) Multi-year contracting.

(2) Government-owned facilities or special tooling to
be made available to the successful bidder.

(3) A total small business set-aside (see 19.502-2).

(4) The use of the price evaluation adjustment for small
disadvantaged business concerns (see Subpart 19.11).

(5) The use of a set-aside or price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(6) The use of a set-aside for service-disabled veteran-
owned small business concerns (see Subpart 19.14).

(7) A first or subsequent production quantity is being
acquired under a performance specification.

14.503 Procedures.

14.503-1 Step one.

(a) Requests for technical proposals shall be synopsized in
accordance with Part 5. The request must include, as a mini-
mum, the following:

(1) A description of the supplies or services required.

(2) A statement of intent to use the two-step method.

(3) The requirements of the technical proposal.

(4) The evaluation criteria, to include all factors and any
significant subfactors.

(5) A statement that the technical proposals shall not
include prices or pricing information.

(6) The date, or date and hour, by which the proposal
must be received (see 14.201-6(r)).

(7) A statement that—

(i) In the second step, only bids based upon technical
proposals determined to be acceptable, either initially or as a
result of discussions, will be considered for awards, and

(ii) Each bid in the second step must be based on the
bidder’s own technical proposals.

(8) A statement that—

(i) Offerors should submit proposals that are accept-
able without additional explanation or information,

(if) The Government may make a final determina-
tion regarding a proposal’s acceptability solely on the basis of
the proposal as submitted; and

(iii) The Government may proceed with the second
step without requesting further information from any offeror;
however, the Government may request additional information
from offerors of proposals that it considers reasonably sus-
ceptible of being made acceptable, and may discuss proposals
with their offerors.

(9) A statement that a notice of unacceptability will be
forwarded to the offeror upon completion of the proposal
evaluation and final determination of unacceptability.

(10) A statement either that only one technical proposal
may be submitted by each offeror or that multiple technical
proposals may be submitted. When specifications permit dif-
ferent technical approaches, it is generally in the Govern-
ment’s interest to authorize multiple proposals. If multiple
proposals are authorized, see 14.201-6(s).

(b) Information on delivery or performance requirements
may be of assistance to bidders in determining whether or not
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to submit a proposal and may be included in the request. The
request shall also indicate that the information is not binding
on the Government and that the actual delivery or perfor-
mance requirements will be contained in the invitation issued
under step two.

(c) Upon receipt, the contracting officer shall—

(1) Safeguard proposals against disclosure to unautho-
rized persons;

(2) Accept and handle data marked in accordance with
15.609 as provided in that section; and

(3) Remove any reference to price or cost.

(d) The contracting officer shall establish a time period for
evaluating technical proposals. The period may vary with the
complexity and number of proposals involved. However, the
evaluation should be completed quickly.

(e)(1) Evaluations shall be based on the criteria in the
request for proposals but not consideration of responsibility
as defined in 9.1, Proposals, shall be categorized as—

(i) Acceptable;

(if) Reasonably susceptible of being made accept-
able; or

(iif) Unacceptable.

(2) Any proposal which modifies, or fails to conform to
the essential requirements or specifications of, the request for
technical proposals shall be considered nonresponsive and
categorized as unacceptable.

(F)(1) The contracting officer may proceed directly with
step two if there are sufficient acceptable proposals to ensure
adequate price competition under step two, and if further
time, effort and delay to make additional proposals acceptable
and thereby increase competition would not be in the Govern-
ment’s interest. If this is not the case, the contracting officer
shall request bidders whose proposals may be made accept-
able to submit additional clarifying or supplementing infor-
mation. The contracting office shall identify the nature of the
deficiencies in the proposal or the nature of the additional
information required. The contracting officer may also
arrange discussions for this purpose. No proposal shall be dis-
cussed with any offeror other than the submitter.

* * *
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(2) In initiating requests for additional information, the
contracting officer shall fix an appropriate time for bidders to
conclude discussions, if any, submit all additional informa-
tion, and incorporate such additional information as part of
their proposals submitted. Such time may be extended in the
discretion of the contracting officer. If the additional informa-
tion incorporated as part of a proposal within the final time
fixed by the contracting officer establishes that the proposal
is acceptable, it shall be so categorized. Otherwise, it shall be
categorized as unacceptable.

(9) When a technical proposal is found unacceptable
(either initially or after clarification), the contracting officer
shall promptly notify the offeror of the basis of the determi-
nation and that a revision of the proposal will not be consid-
ered. Upon written request, the contracting officer shall
debrief unsuccessful offerors (see 15.505 and 15.506).

(h) Late technical proposals are governed by 15.208 (b),
(c), and (f).

(i) If it is necessary to discontinue two-step sealed bidding,
the contracting officer shall include a statement of the facts
and circumstances in the contract file. Each offeror shall be
notified in writing. When step one results in no acceptable
technical proposal or only one acceptable technical proposal,
the acquisition may be continued by negotiation.

14.503-2 Step two.
(a) Sealed bidding procedures shall be followed except
that invitations for bids shall—
(1) Be issued only to those offerors submitting accept-
able technical proposals in step one;
(2) Include the provision prescribed in 14.201-6(t);
(3) Prominently state that the bidder shall comply with
the specifications and the bidder's technical proposal; and
(4) Not be synopsized through the Governmentwide
point of entry (GPE) as an acquisition opportunity nor pub-
licly posted (see 5.101(a)).
(b) The names of firms that submitted acceptable propos-
als in step one will be listed through the GPE for the benefit
of prospective subcontractors (see 5.207).

* * *
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PROTESTS, AND MISTAKES

15.504

Subpart 15.5—Preaward, Award, and
Postaward Notifications, Protests, and
Mistakes

15.501 Definition.
“Day,” as used in this subpart, has the meaning set forth at
33.101.

15.502 Applicability.

This subpart applies to competitive proposals, as described
in 6.102(b), and a combination of competitive procedures, as
described in 6.102(c). The procedures in 15.504, 15.506,
15.507, 15.508, and 15.509, with reasonable modification,
should be followed for sole source acquisitions and acquisi-
tions described in 6.102(d)(1) and (2).

15.503 Notifications to unsuccessful offerors.

(a) Preaward notices—(1) Preaward notices of exclusion
from competitive range. The contracting officer shall notify
offerors promptly in writing when their proposals are
excluded from the competitive range or otherwise eliminated
from the competition. The notice shall state the basis for the
determination and that a proposal revision will not be consid-
ered.

(2) Preaward notices for small business programs.
(i) In addition to the notice in paragraph (a)(1) of this section,
the contracting officer shall notify each offeror in writing
prior to award, upon completion of negotiations, determina-
tions of responsibility, and, if necessary, the process in
19.304(d)—

(A) When using a small business set-aside (see
Subpart 19.5);

(B) When a small disadvantaged business con-
cern receives a benefit based on its disadvantaged status (see
Subpart 19.11 and 19.1202) and is the apparently successful
offeror;

(C) When using the HUBZone procedures in
19.1305 or 19.1307; or

(D) When using the service-disabled veteran-
owned small business procedures in 19.1405.

(ii) The notice shall state—

(A) The name and address of the apparently suc-
cessful offeror;

(B) That the Government will not consider subse-
quent revisions of the offeror’s proposal; and

(C) That no response is required unless a basis
exists to challenge the small business size status, disadvan-
taged status, HUBZone status, or service-disabled veteran-
owned status of the apparently successful offeror.

(iii) The notice is not required when the contracting
officer determines in writing that the urgency of the require-
ment necessitates award without delay or when the contract is
entered into under the 8(a) program (see 19.805-2).

(b) Postaward notices. (1) Within 3 days after the date of
contract award, the contracting officer shall provide written
notification to each offeror whose proposal was in the com-
petitive range but was not selected for award (10 U.S.C.
2305(b)(5) and 41 U.S.C. 253b(c)) or had not been previously
notified under paragraph (a) of this section. The notice shall
include—

(i) The number of offerors solicited;

(ii) The number of proposals received;

(iii) The name and address of each offeror receiving
an award;

(iv) The items, quantities, and any stated unit prices
of each award. If the number of items or other factors makes
listing any stated unit prices impracticable at that time, only
the total contract price need be furnished in the notice. How-
ever, the items, quantities, and any stated unit prices of each
award shall be made publicly available, upon request; and

(v) In general terms, the reason(s) the offeror's pro-
posal was not accepted, unless the price information in para-
graph (b)(2)(iv) of this section readily reveals the reason. In
no event shall an offeror's cost breakdown, profit, overhead
rates, trade secrets, manufacturing processes and techniques,
or other confidential business information be disclosed to any
other offeror.

(2) Upon request, the contracting officer shall furnish
the information described in paragraph (b)(1) of this section
to unsuccessful offerors in solicitations using simplified
acquisition procedures in Part 13.

(3) Upon request, the contracting officer shall provide
the information in paragraph (b)(1) of this section to unsuc-
cessful offerors that received a preaward notice of exclusion
from the competitive range.

15.504 Award to successful offeror.

The contracting officer shall award a contract to the suc-
cessful offeror by furnishing the executed contract or other
notice of the award to that offeror.

(a) If the award document includes information that is dif-
ferent than the latest signed proposal, as amended by the off-
eror’s written correspondence, both the offeror and the
contracting officer shall sign the contract award.

(b) When an award is made to an offeror for less than all
of the items that may be awarded and additional items are
being withheld for subsequent award, each notice shall state
that the Government may make subsequent awards on those
additional items within the proposal acceptance period.

(c) If the Optional Form (OF) 307, Contract Award, Stan-
dard Form (SF) 26, Award/Contract, or SF 33, Solicitation,
Offer and Award, is not used to award the contract, the first
page of the award document shall contain the Government’s
acceptance statement from Block 15 of that form, exclusive
of the Item 3 reference language, and shall contain the con-
tracting officer’s name, signature, and date. In addition, if the
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award document includes information that is different than
the signed proposal, as amended by the offeror’s written cor-
respondence, the first page shall include the contractor’s
agreement statement from Block 14 of the OF 307 and the sig-
nature of the contractor’s authorized representative.

15.505 Preaward debriefing of offerors.

Offerors excluded from the competitive range or otherwise
excluded from the competition before award may request a
debriefing before award (10 U.S.C. 2305(b)(6)(A) and 41
U.S.C. 253b(f) - (h)).

(@)(1) The offeror may request a preaward debriefing by
submitting a written request for debriefing to the contracting
officer within 3 days after receipt of the notice of exclusion
from the competition.

(2) At the offeror’s request, this debriefing may be
delayed until after award. If the debriefing is delayed until
after award, it shall include all information normally provided
in a postaward debriefing (see 15.506(d)). Debriefings
delayed pursuant to this paragraph could affect the timeliness
of any protest filed subsequent to the debriefing.

(3) If the offeror does not submit a timely request, the
offeror need not be given either a preaward or a postaward
debriefing. Offerors are entitled to no more than one debrief-
ing for each proposal.

(b) The contracting officer shall make every effort to
debrief the unsuccessful offeror as soon as practicable, but
may refuse the request for a debriefing if, for compelling rea-
sons, it is not in the best interests of the Government to con-
duct a debriefing at that time. The rationale for delaying the
debriefing shall be documented in the contract file. If the con-
tracting officer delays the debriefing, it shall be provided no
later than the time postaward debriefings are provided under
15.506. In that event, the contracting officer shall include the
information at 15.506(d) in the debriefing.

(c) Debriefings may be done orally, in writing, or by any
other method acceptable to the contracting officer.

(d) The contracting officer should normally chair any
debriefing session held. Individuals who conducted the eval-
uations shall provide support.

(e) Ataminimum, preaward debriefings shall include—

(1) The agency’s evaluation of significant elements in
the offeror’s proposal;

(2) A summary of the rationale for eliminating the off-
eror from the competition; and

(3) Reasonable responses to relevant questions about
whether source selection procedures contained in the solicita-
tion, applicable regulations, and other applicable authorities
were followed in the process of eliminating the offeror from
the competition.

(f) Preaward debriefings shall not disclose—

(1) The number of offerors;
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(2) The identity of other offerors;
(3) The content of other offerors’ proposals;
(4) The ranking of other offerors;
(5) The evaluation of other offerors; or
(6) Any of the information prohibited in 15.506(e).
(9) An official summary of the debriefing shall be included
in the contract file.

15.506 Postaward debriefing of offerors.

(2)(1) An offeror, upon its written request received by the
agency within 3 days after the date on which that offeror has
received notification of contract award in accordance with
15.503(b), shall be debriefed and furnished the basis for the
selection decision and contract award.

(2) To the maximum extent practicable, the debriefing
should occur within 5 days after receipt of the written request.
Offerors that requested a postaward debriefing in lieu of a
preaward debriefing, or whose debriefing was delayed for
compelling reasons beyond contract award, also should be
debriefed within this time period.

(3) An offeror that was notified of exclusion from the
competition (see 15.505(a)), but failed to submit a timely
request, is not entitled to a debriefing.

(4)(i) Untimely debriefing requests may be accommo-
dated.

(if) Government accommodation of a request for
delayed debriefing pursuant to 15.505(a)(2), or any untimely
debriefing request, does not automatically extend the dead-
lines for filing protests. Debriefings delayed pursuant to
15.505(a)(2) could affect the timeliness of any protest filed
subsequent to the debriefing.

(b) Debriefings of successful and unsuccessful offerors
may be done orally, in writing, or by any other method accept-
able to the contracting officer.

(c) The contracting officer should normally chair any
debriefing session held. Individuals who conducted the eval-
uations shall provide support.

(d) At a minimum, the debriefing information shall
include—

(1) The Government's evaluation of the significant
weaknesses or deficiencies in the offeror's proposal, if appli-
cable;

(2) The overall evaluated cost or price (including unit
prices) and technical rating, if applicable, of the successful
offeror and the debriefed offeror, and past performance infor-
mation on the debriefed offeror;

(3) The overall ranking of all offerors, when any rank-
ing was developed by the agency during the source selection;

(4) A summary of the rationale for award;

(5) For acquisitions of commercial items, the make and
model of the item to be delivered by the successful offeror;
and
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SUBPART 19.1—SIZE STANDARDS

19.101

19.000 Scope of part.

(a) This part implements the acquisition-related sections of
the Small Business Act (15 U.S.C. 631, et seq.), applicable
sections of the Armed Services Procurement Act (10 U.S.C.
2302, et seq.), the Federal Property and Administrative Ser-
vices Act (41 U.S.C. 252), section 7102 of the Federal Acqui-
sition Streamlining Act of 1994 (Public Law 103-355), 10
U.S.C. 2323, and Executive Order 12138, May 18, 1979. It
covers—

(1) The determination that a concern is eligible for par-
ticipation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competitive
participation by small business, HUBZone small business,
and service-disabled veteran-owned small business concerns;

(4) The certificate of competency program;

(5) The subcontracting assistance program;

(6) The “8(a)” program, under which agencies contract
with the SBA for goods or services to be furnished under a
subcontract by a small disadvantaged business concern;

(7) The use of women-owned small business concerns;

(8) The use of a price evaluation adjustment for small
disadvantaged business concerns, and the use of a price eval-
uation preference for HUBZone small business concerns;

(9) The Small Disadvantaged Business Participation
Program;

(10) The Very Small Business Pilot Program;

(11) The use of veteran-owned small business concerns;
and

(12) Sole source awards to HUBZone small business
and service-disabled veteran-owned small business concerns.

(b) This part, except for Subpart 19.6, applies only in the
United States or its outlying areas. Subpart 19.6 applies
worldwide.

19.001 Definitions.

As used in this part—

“Concern” means any business entity organized for profit
(even if its ownership is in the hands of a nonprofit entity)
with a place of business located in the United States or its out-
lying areas and that makes a significant contribution to the
U.S. economy through payment of taxes and/or use of Amer-
ican products, material and/or labor, etc. “Concern” includes
but is not limited to an individual, partnership, corporation,
joint venture, association, or cooperative. For the purpose of
making affiliation findings (see 19.101), include any business
entity, whether organized for profit or not, and any foreign
business entity, i.e., any entity located outside the United
States and its outlying areas.

“Fair market price” means a price based on reasonable
costs under normal competitive conditions and not on lowest
possible cost (see 19.202-6).

“Industry” means all concerns primarily engaged in simi-
lar lines of activity, as listed and described in the North Amer-
ican Industry Classification System (NAICS) manual
(available via the Internet at http://www.census.gov/epcd/
www/naics.html).

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small busi-
ness under the applicable size standard and shall provide
either its own product or that of another domestic small busi-
ness manufacturing or processing concern (see 13 CFR
121.406).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on gov-
ernment contracts, and qualified as a small business under the
criteria and size standards in 13 CFR part 121 (see 19.102).
Such a concern is “not dominant in its field of operation”
when it does not exercise a controlling or major influence on
a national basis in a kind of business activity in which a num-
ber of business concerns are primarily engaged. In determin-
ing whether dominance exists, consideration shall be given to
all appropriate factors, including volume of business, number
of employees, financial resources, competitive status or posi-
tion, ownership or control of materials, processes, patents,
license agreements, facilities, sales territory, and nature of
business activity.

“Very small business concern” means a small business
concern—

(1) Whose headquarters is located within the geo-
graphic area served by a designated SBA district; and

(2) Which, together with its affiliates, has no more than
15 employees and has average annual receipts that do not
exceed $1 million.

Subpart 19.1—Size Standards

19.101 Explanation of terms.

As used in this subpart—

“Affiliates.” Business concerns are affiliates of each other
if, directly or indirectly, either one controls or has the power
to control the other, or another concern controls or has the
power to control both. In determining whether affiliation
exists, consideration is given to all appropriate factors includ-
ing common ownership, common management, and contrac-
tual relationships; provided, that restraints imposed by a
franchise agreement are not considered in determining
whether the franchisor controls or has the power to control the
franchisee, if the franchisee has the right to profit from its
effort, commensurate with ownership, and bears the risk of
loss or failure. Any business entity may be found to be an
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affiliate, whether or not it is organized for profit or located in
the United States or its outlying areas.

(1) Nature of control. Every business concern is consid-
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be affir-
mative or negative and it is immaterial whether it is exercised
so long as the power to control exists.

(2) Meaning of “party or parties.” The term “party”
or “parties” includes, but is not limited to, two or more per-
sons with an identity of interest such as members of the same
family or persons with common investments in more than
one concern. In determining who controls or has the power
to control a concern, persons with an identity of interest may
be treated as though they were one person.

(3) Control through stock ownership. (i) A party is
considered to control or have the power to control a concern,
if the party controls or has the power to control 50 percent or
more of the concern’s voting stock.

(i) A party is considered to control or have the
power to control a concern, even though the party owns, con-
trols, or has the power to control less than 50 percent of the
concern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more par-
ties each owns, controls, or has the power to control, less than
50 percent of the voting stock of a concern, and such minority
block is equal or substantially equal in size, and large as com-
pared with any other block outstanding, there is a presump-
tion that each such party controls or has the power to control
such concern; however, such presumption may be rebutted by
a showing that such control or power to control, in fact, does
not exist.

(iii) If a concern’s voting stock is distributed other
than as described above, its management (officers and direc-
tors) is deemed to be in control of such concern.

(4) Stock options and convertible debentures. Stock
options and convertible debentures exercisable at the time or
within a relatively short time after a size determination and
agreements to merge in the future, are considered as having a
present effect on the power to control the concern. Therefore,
in making a size determination, such options, debentures, and
agreements are treated as though the rights held thereunder
had been exercised.

(5) Voting trusts. If the purpose of a voting trust, or sim-
ilar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such concern
or another concern may qualify as a small business within the
size regulations, such voting trust shall not be considered
valid for this purpose regardless of whether it is or is not valid
within the appropriate jurisdiction. However, if a voting trust
is entered into for a legitimate purpose other than that
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described above, and it is valid within the appropriate juris-
diction, it may be considered valid for the purpose of a size
determination, provided such consideration is determined to
be in the best interest of the small business program.

(6) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following circum-
stances are found to exist, and it is reasonable to conclude that
under the circumstances, such concern is directing or influ-
encing, or has the power to direct or influence, the operation
of such other concern.

(i) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern serve as
a working majority of the board of directors or officers of
another concern.

(if) Common facilities. One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concerns are in the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(iii) Newly organized concern. Former officers,
directors, principal stockholders, and/or key employees of
one concern organize a new concern in the same or a related
industry or field operation, and serve as its officers, directors,
principal stockholders, and/or key employees, and one con-
cern is furnishing or will furnish the other concern with sub-
contracts, financial or technical assistance, and/or facilities,
whether for a fee or otherwise.

(7) Control through contractual relationships—
(i) Definition of a joint venture for size determination pur-
poses. A joint venture for size determination purposes is an
association of persons or concerns with interests in any degree
or proportion by way of contract, express or implied, consort-
ing to engage in and carry out a single specific business ven-
ture for joint profit, for which purpose they combine their
efforts, property, money, skill, or knowledge, but not on a con-
tinuing or permanent basis for conducting business generally.
A joint venture is viewed as a business entity in determining
power to control its management.

(A) For bundled requirements, apply size stan-
dards for the requirement to individual persons or concerns,
not to the combined assets, of the joint venture.

(B) For other than bundled requirements, apply
size standards for the requirement to individual persons or
concerns, not to the combined assets, of the joint venture, if—

(1) A revenue-based size standard applies to
the requirement and the estimated contract value, including
options, exceeds one-half the applicable size standard; or

(2) An employee-based size standard applies
to the requirement and the estimated contract value, including
options, exceeds $10 million.

(ii) Joint venture—acquisition and property sale
assistance. Concerns bidding on a particular acquisition or



SUBPART 19.2—POLICIES

19.201

Subpart 19.2—Policies

19.201 General policy.

(@) Itis the policy of the Government to provide maximum
practicable opportunities in its acquisitions to small business,
veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small dis-
advantaged business, and women-owned small business con-
cerns. Such concerns must also have the maximum
practicable opportunity to participate as subcontractors in the
contracts awarded by any executive agency, consistent with
efficient contract performance. The Small Business Adminis-
tration (SBA) counsels and assists small business concerns
and assists contracting personnel to ensure that a fair propor-
tion of contracts for supplies and services is placed with small
business.

(b) The Department of Commerce will determine on an
annual basis, by North American Industry Classification Sys-
tem (NAICS) Industry Subsector, and region, if any, the
authorized small disadvantaged business (SDB) procurement
mechanisms and applicable factors (percentages). The
Department of Commerce determination shall only affect
solicitations that are issued on or after the effective date of the
determination. The effective date of the Department of Com-
merce determination shall be no less than 60 days after its
publication date. The Department of Commerce determina-
tion shall not affect ongoing acquisitions. The SDB procure-
ment mechanisms are a price evaluation adjustment for SDB
concerns (see Subpart 19.11), an evaluation factor or subfac-
tor for participation of SDB concerns (see 19.1202), and
monetary subcontracting incentive clauses for SDB concerns
(see 19.1203). The Department of Commerce determination
shall also include the applicable factors, by NAICS Industry
Subsector, to be used in the price evaluation adjustment for
SDB concerns (see 19.1104). The General Services Adminis-
tration shall post the Department of Commerce determination
at http://lwww.arnet.gov/References/sdbadjustments.htm.
The authorized procurement mechanisms shall be applied
consistently with the policies and procedures in this subpart.
The agencies shall apply the procurement mechanisms deter-
mined by the Department of Commerce. The Department of
Commerce, in making its determination, is not limited to the
SDB procurement mechanisms identified in this section
where the Department of Commerce has found substantial
and persuasive evidence of—

(1) A persistent and significant underutilization of
minority firms in a particular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to alleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for
effectively implementing the small business programs within
their activities, including achieving program goals. They are
to ensure that contracting and technical personnel maintain
knowledge of small business program requirements and take
all reasonable action to increase participation in their activi-
ties' contracting processes by these businesses.

(d) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and Dis-
advantaged Business Utilization (see section (k) of the Small
Business Act). Management of the office shall be the respon-
sibility of an officer or employee of the agency who shall, in
carrying out the purposes of the Act—

(1) Be known as the Director of Small and Disadvan-
taged Business Utilization;

(2) Be appointed by the agency head,;

(3) Be responsible to and report directly to the agency
head or the deputy to the agency head;

(4) Be responsible for the agency carrying out the func-
tions and duties in sections 8, 15, and 31 of the Small Busi-
ness Act.

(5) Work with the SBA procurement center representa-
tive to—

(i) Identify proposed solicitations that involve bun-
dling;

(ii) Facilitate small business participation as con-
tractors including small business contract teams, where
appropriate; and

(iii) Facilitate small business participation as sub-
contractors and suppliers where participation by small busi-
ness concerns as contractors is unlikely;

(6) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions;

(7) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sections
8, 15, and 31 of the Small Business Act.

(8) Assign a small business technical advisor to each
contracting activity within the agency to which the SBA has
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained, and
familiar with the supplies or services contracted for by the
activity; and

(if) Whose principal duty is to assist the SBA’s
assigned representative in performing functions and duties
relating to sections 8, 15, and 31 of the Small Business Act;

(9) Cooperate and consult on a regular basis with the
SBA in carrying out the agency’s functions and duties in sec-
tions 8, 15, and 31 of the Small Business Act;
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(10) Make recommendations in accordance with
agency procedures as to whether a particular acquisition
should be awarded under Subpart 19.5 as a small business set-
aside, under Subpart 19.8 as a Section 8(a) award, under Sub-
part 19.13 as a HUBZone set-aside, or under Subpart 19.14 as
a service-disabled veteran-owned small business set-aside;

(11) Conduct annual reviews to assess the—

(i) Extent to which small businesses are receiving a
fair share of Federal procurements, including contract oppor-
tunities under the programs administered under the Small
Business Act;

(if) Adequacy of contract bundling documentation
and justifications; and

(iii) Actions taken to mitigate the effects of neces-
sary and justified contract bundling on small businesses.

(12) Provide a copy of the assessment made under para-
graph (d)(11) of this section to the Agency Head and SBA
Administrator.

(e) Small Business Specialists must be appointed and act
in accordance with agency regulations.

(F)(1) Each agency shall designate, at levels it determines
appropriate, personnel responsible for determining whether,
in order to achieve the contracting agency’s goal for SDB
concerns, the use of the SDB mechanism in Subpart 19.11 has
resulted in an undue burden on non-SDB firms in one of the
Industry Subsectors and regions identified by Department of
Commerce following paragraph (b) of this section, or is oth-
erwise inappropriate. Determinations under this subpart are
for the purpose of determining future acquisitions and shall
not affect ongoing acquisitions. Requests for a determination,
including supporting rationale, may be submitted to the
agency designee. If the agency designee makes an affirmative
determination that the SDB mechanism has an undue burden
or is otherwise inappropriate, the determination shall be for-
warded through agency channels to the OFPP, which shall
review the determination in consultation with the Department
of Commerce and the Small Business Administration. At a
minimum, the following information should be included in
any submittal:

(i) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(ii) The Industry Subsector affected.

(iii) Supporting information to justify the determina-
tion, including, but not limited to, dollars and percentages of
contracts awarded by the contracting activity under the
affected Industry Subsector for the previous two fiscal years
and current fiscal year to date for—

(A) Total awards;

(B) Total awards to SDB concerns;

(C) Awards to SDB concerns awarded contracts
under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful off-
eror;

19.2-2

(D) Number of successful and unsuccessful SDB
offerors; and

(E) Number of successful and unsuccessful non-
SDB offerors.

(iv) A discussion of the pertinent findings, including
any peculiarities related to the industry, regions or demo-
graphics.

(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in contract-
ing with the agency.

(2) After consultation with OFPP, or if the agency does
not receive a response from OFPP within 90 days after notice
is provided to OFPP, the contracting agency may limit the use
of the SDB mechanism in Subpart 19.11 until the Department
of Commerce determines the updated price evaluation adjust-
ment, as required by this section. This limitation shall not
apply to solicitations that already have been synopsized.

19.202 Specific policies.

In order to further the policy in 19.201(a), contracting
officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization, or
the Director's designee, as to whether a particular acquisition
should be awarded under Subpart 19.5, 19.8, or 19.13. Agen-
cies shall establish procedures including dollar thresholds for
review of acquisitions by the Director or the Director’s desig-
nee for the purpose of making these recommendations. The
contracting officer shall document the contract file whenever
the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can perform
to the extent consistent with the Government’s interest. When
applicable, the contracting officer shall take the following
actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less than
economic production runs) to permit offers on quantities less
than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guaran-
teed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participation
to the extent consistent with the actual requirements of the
Government.

(d) Encourage prime contractors to subcontract with small
business concerns (see Subpart 19.7).
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(e)(1) Provide a copy of the proposed acquisition package
to the SBA procurement center representative at least 30 days
prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar
value, the magnitude of which makes it unlikely that small
businesses can compete for the prime contract;

(i) The proposed acquisition is for construction and
seeks to package or consolidate discrete construction projects
and the magnitude of this consolidation makes it unlikely that
small businesses can compete for the prime contract; or

(iii) The proposed acquisition is for a bundled
requirement. (See 10.001(c)(2)(i) for mandatory 30-day
notice requirement to incumbent small business concerns.)
The contracting officer shall provide all information relative
to the justification of contract bundling, including the acqui-
sition plan or strategy, and if the acquisition involves substan-
tial bundling, the information identified in 7.107(e). When
the acquisition involves substantial bundling, the contracting
officer shall also provide the same information to the agency
Office of Small and Disadvantaged Business Utilization.

(2) The contracting officer also must provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not less than economic production runs) to
permit offers on quantities less than the total requirement;

(ii) Delivery schedules cannot be established on a
realistic basis that will encourage small business participation
to the extent consistent with the actual requirements of the
Government;

(iii) Proposed acquisition cannot be structured so as
to make it likely that small businesses can compete for the
prime contract;

(iv) Consolidated construction project cannot be
acquired as separate discrete projects; or

(v) Bundling is necessary and justified.

(3) The 30-day notification process shall occur concur-
rently with other processing steps required prior to the issu-
ance of the solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative's recommendation, made in accor-
dance with 19.402(c)(2), the contracting officer shall
document the basis for the rejection and notify the SBA pro-
curement center representative in accordance with 19.505.

19.202-2 Locating small business sources.

The contracting officer must, to the extent practicable,
encourage maximum participation by small business, vet-
eran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns
in acquisitions by taking the following actions:

(a) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unless lists
are already excessively long and only some of the concerns
on the list will be solicited. This effort should include contact-
ing the agency SBA procurement center representative, or if
there is none, the SBA.

(b) Publicize solicitations and contract awards through the
Governmentwide point of entry (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards shall
be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not also labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer must encourage maximum
response to solicitations by small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns by taking
the following actions:

(a) Allow the maximum amount of time practicable for the
submission of offers.

(b) Furnish specifications, plans, and drawings with solic-
itations, or furnish information as to where they may be
obtained or examined.

(c) Provide to any small business concern, upon its
request, a copy of bid sets and specifications with respect to
any contract to be let, the name and telephone number of an
agency contact to answer questions related to such prospec-
tive contract and adequate citations to each major Federal law
or agency rule with which such business concern must com-
ply in performing such contract other than laws or agency
rules with which the small business must comply when doing
business with other than the Government.

19.202-5 Data collection and reporting requirements.

Agencies must measure the extent of small business par-
ticipation in their acquisition programs by taking the follow-
ing actions:

(a) Require each prospective contractor to represent
whether it is a small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, or women-
owned small business concern (see the provision at 52.219-1,
Small Business Program Representations).

(b) Accurately measure the extent of participation by small
business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small busi-
ness concerns in Government acquisitions in terms of the
total value of contracts placed during each fiscal year, and
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report data to the SBA at the end of each fiscal year (see Sub-
part 4.6).

19.202-6 Determination of fair market price.

(@) The fair market price shall be the price achieved in
accordance with the reasonable price guidelines in 15.404-
1(b) for—

(1) Total and partial small business set-asides (see Sub-
part 19.5);

(2) HUBZone set-asides (see Subpart 19.13);

19.2-4

(3) Contracts utilizing the price evaluation adjustment
for small disadvantaged business concerns (see Subpart
19.11);

(4) Contracts utilizing the price evaluation preference
for HUBZone small business concerns (see Subpart 19.13);
and

(5) Service-disabled veteran-owned small business set-
asides (see Subpart 19.14).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall follow
the procedures at 19.807.
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Subpart 19.3—Determination of Small Business
Status for Small Business Programs

19.301 Representation by the offeror.

(@) To be eligible for award as a small business, an offeror
must represent in good faith that it is a small business at the
time of its written representation. An offeror may represent
that it is a small business concern in connection with a specific
solicitation if it meets the definition of a small business con-
cern applicable to the solicitation and has not been determined
by the Small Business Administration (SBA) to be other than
a small business.

(b) The contracting officer shall accept an offeror’s repre-
sentation in a specific bid or proposal that it is a small busi-
ness unless (1) another offeror or interested party challenges
the concern’s small business representation or (2) the con-
tracting officer has a reason to question the representation.
Challenges of and questions concerning a specific represen-
tation shall be referred to the SBA in accordance with 19.302.

(c) An offeror’s representation that it is a small business is
not binding on the SBA. If an offeror’s small business status
is challenged, the SBA will evaluate the status of the concern
and make a determination, which will be binding on the con-
tracting officer, as to whether the offeror is a small business.
A concern cannot become eligible for a specific award by tak-
ing action to meet the definition of a small business concern
after the SBA has determined that it is not a small business.

(d) If the SBA determines that the status of a concern as a
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, or women-owned small
business has been misrepresented in order to obtain a set-
aside contract, an 8(a) subcontract, a subcontract that is to be
included as part or all of a goal contained in a subcontracting
plan, or a prime or subcontract to be awarded as a result, or in
furtherance of any other provision of Federal law that specif-
ically references Section 8(d) of the Small Business Act for a
definition of program eligibility, the SBA may take action as
specified in Sections 16(a) or 16(d) of the Act. If the SBA
declines to take action, the agency may initiate the process.
The SBA’s regulations on penalties for misrepresentations
and false statements are contained in 13 CFR 121.108 for
small business, 13 CFR 124.501 for 8(a) small business, 13
CFR 124.1011 for small disadvantaged business, 13 CFR
125.29 for veteran or service-disabled veteran-owned small
business, and 13 CFR 126.900 for HUBZone small business.

19.302 Protesting a small business representation.

(@) An offeror, the SBA, or another interested party may
protest the small business representation of an offeror in a
specific offer. However, for competitive 8(a) contracts, the fil-
ing of a protest is limited to an offeror, the contracting officer,
or the SBA.

(b) Any time after offers are opened, the contracting
officer may question the small business representation of any
offeror in a specific offer by filing a contracting officer’s pro-
test (see paragraph (c) of this section).

(c)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an off-
eror, shall promptly forward the protest to the SBA Govern-
ment Contracting Area Office for the geographical area where
the principal office of the concern in question is located.

(2) The protest, or confirmation if the protest was initi-
ated orally, shall be in writing and shall contain the basis for
the protest with specific, detailed evidence to support the alle-
gation that the offeror is not small. The SBA will dismiss any
protest that does not contain specific grounds for the protest.

(d) In order to affect a specific solicitation, a protest must
be timely. SBA’s regulations on timeliness are contained in 13
CFR 121.1004. SBA’s regulations on timeliness related to
protests of disadvantaged status are contained in 13 CFR 124,
Subpart B.

(1) To be timely, a protest by any concern or other inter-
ested party must be received by the contracting officer (see
paragraphs (d)(1)(i) and (ii) of this section) by the close of
business of the 5th business day after bid opening (in sealed
bid acquisitions) or receipt of the special notification from the
contracting officer that identifies the apparently successful
offeror (in negotiated acquisitions) (see 15.503(a)(2)).

(i) A protest may be made orally if it is confirmed in
writing either within the 5-day period or by letter postmarked
no later than 1 business day after the oral protest.

(ii) A protest may be made in writing if it is delivered
to the contracting officer by hand, telegram, or letter post-
marked within the 5-day period.

(2) A contracting officer’s protest is always considered
timely whether filed before or after award.

(3) A protest under a Multiple Award Schedule will be
timely if received by SBA at any time prior to the expiration
of the contract period, including renewals.

(e) Upon receipt of a protest from or forwarded by the Con-
tracting Office, the SBA will—

(1) Notify the contracting officer and the protester of
the date it was received, and that the size of the concern being
challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is being
protested a copy of the protest and a blank SBA Form 355,
Application for Small Business Determination, by certified
mail, return receipt requested.

(f) Within 3 business days after receiving a copy of the pro-
test and the form, the challenged offeror must file with the
SBA a completed SBA Form 355 and a statement answering
the allegations in the protest, and furnish evidence to support
its position. If the offeror does not submit the required mate-
rial within the 3 business days or another period of time
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granted by the SBA, the SBA may assume that the disclosure
would be contrary to the offeror’s interests.

(9)(1) Within 10 business days after receiving a protest, the
challenged offeror’s response, and other pertinent informa-
tion, the SBA will determine the size status of the challenged
concern and notify the contracting officer, the protester, and
the challenged offeror of its decision by certified mail, return
receipt requested.

(2) The SBA Government Contracting Area Director,
or designee, will determine the small business status of the
questioned bidder or offeror and notify the contracting officer
and the bidder or offeror of the determination. Award may be
made on the basis of that determination. This determination
is final unless it is appealed in accordance with paragraph (i)
of this section, and the contracting officer is notified of the
appeal before award. If an award was made before the time
the contracting officer received notice of the appeal, the con-
tract shall be presumed to be valid.

(h)(1) After receiving a protest involving an offeror being
considered for award, the contracting officer shall not award
the contract until (i) the SBA has made a size determination
or (ii) 10 business days have expired since SBA’s receipt of a
protest, whichever occurs first; however, award shall not be
withheld when the contracting officer determines in writing
that an award must be made to protect the public interest.

(2) After the 10-day period has expired, the contracting
officer may, when practical, continue to withhold award until
the SBA’s determination is received, unless further delay
would be disadvantageous to the Government.

(3) Whenever an award is made before the receipt of
SBA’s size determination, the contracting officer shall notify
SBA that the award has been made.

(4) If a protest is received that challenges the small
business status of an offeror not being considered for award,
the contracting officer is not required to suspend contract
action. The contracting officer shall forward the protest to the
SBA (see paragraph (c)(1) of this section) with a notation that
the concern is not being considered for award, and shall notify
the protester of this action.

(i) An appeal from an SBA size determination may be filed
by any concern or other interested party whose protest of the
small business representation of another concern has been
denied by an SBA Government Contracting Area Director,
any concern or other interested party that has been adversely
affected by a Government Contracting Area Director’s deci-
sion, or the SBA Associate Administrator for the SBA pro-
gram involved. The appeal must be filed with the—

Office of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC 20416
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within the time limits and in strict accordance with the proce-
dures contained in Subpart C of 13 CFR 134. It is within the
discretion of the SBA Judge whether to accept an appeal from
a size determination. If the Judge decides not to consider such
an appeal, the Judge will issue an order denying review and
specifying the reasons for the decision. The SBA will inform
the contracting officer of its ruling on the appeal. The SBA
decision, if received before award, will apply to the pending
acquisition. SBA rulings received after award shall not apply
to that acquisition.

(j) A protest that is not timely, even though received before
award, shall be forwarded to the SBA Government Contract-
ing Area Office (see paragraph (c)(1) of this section), with a
notation on it that the protest is not timely. The protester shall
be notified that the protest cannot be considered on the instant
acquisition but has been referred to SBA for its consideration
in any future actions. A protest received by a contracting
officer after award of a contract shall be forwarded to the SBA
Government Contracting Area Office with a notation that
award has been made. The protester shall be notified that the
award has been made and that the protest has been forwarded
to SBA for its consideration in future actions.

19.303 Determining North American Industry
Classification System (NAICS) codes and size
standards.

(a) The contracting officer shall determine the appropriate
NAICS code and related small business size standard and
include them in solicitations above the micro-purchase
threshold.

(b) If different products or services are required in the
same solicitation, the solicitation shall identify the appropri-
ate small business size standard for each product or service.

(c) The contracting officer’s determination is final unless
appealed as follows:

(1) An appeal from a contracting officer’s NAICS code
designation and the applicable size standard must be served
and filed within 10 calendar days after the issuance of the ini-
tial solicitation. SBA’s Office of Hearings and Appeals
(OHA) will dismiss summarily an untimely NAICS code
appeal.

(2)(i) The appeal petition must be in writing and must
be addressed to the—

Office of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC 20416

(ii) There is no required format for the appeal; how-
ever, the appeal must include—
(A) The solicitation or contract number and the
name, address, and telephone number of the contracting
officer;
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(B) A full and specific statement as to why the
size determination or NAICS code designation is allegedly
erroneous and argument supporting the allegation; and

(C) The name, address, telephone number, and
signature of the appellant or its attorney.

(3) The appellant must serve the appeal petition upon—

(i) The SBA official who issued the size determina-
tion;

(i) The contracting officer who assigned the NAICS
code to the acquisition;

(iif) The business concern whose size status is at
issue;

(iv) All persons who filed protests; and

(v) SBA’s Office of General Counsel.

(4) Upon receipt of a NAICS code appeal, OHA will
notify the contracting officer by a notice and order of the date
OHA received the appeal, the docket number, and Judge
assigned to the case. The contracting officer’s response to the
appeal, if any, must include argument and evidence (see 13
CFR part 134), and must be received by OHA within 10 cal-
endar days from the date of the docketing notice and order,
unless otherwise specified by the Administrative Judge. Upon
receipt of OHA’s docketing notice and order, the contracting
officer must immediately send to OHA a copy of the solicita-
tion relating to the NAICS code appeal.

(5) After close of record, OHA will issue a decision and
inform the contracting officer. If OHA’s decision is received
by the contracting officer before the date the offers are due,
the decision shall be final and the solicitation must be
amended to reflect the decision, if appropriate. OHA’s deci-
sion received after the due date of the initial offers shall not
apply to the pending solicitation but shall apply to future
solicitations of the same products or services.

19.304 Disadvantaged business status.

(a) To be eligible to receive a benefit as a prime contractor
based on its disadvantaged status, a concern, at the time of its
offer, must either be certified as a small disadvantaged busi-
ness (SDB) concern or have a completed SDB application
pending at the SBA or a Private Certifier (see 19.001).

(b) The contracting officer may accept an offeror’s repre-
sentation that it is an SDB concern for general statistical pur-
poses. The provision at 52.219-1, Small Business Program
Representations, or 52.212-3(c)(4), Offeror Representations
and Certifications-Commercial Items, is used to collect SDB
data for general statistical purposes.

(c) The provision at 52.219-22, Small Disadvantaged
Business Status, or 52.212-3(c)(9), Offeror Representations
and Certifications-Commercial Items, is used to obtain SDB
status when the prime contractor may receive a benefit based
on its disadvantaged status. The mechanisms that may pro-
vide benefits on the basis of disadvantaged status as a prime
contractor are a price evaluation adjustment for SDB con-

cerns (see Subpart 19.11), and an evaluation factor or subfac-
tor for SDB participation (see 19.1202).

(1) If the apparently successful offeror has represented
that it is currently certified as an SDB, the contracting officer
may confirm that the concern is identified as a small disad-
vantaged business concern by accessing SBA’s database
(PRO-Net) or by contacting the SBA’s Office of Small Disad-
vantaged Business Certification and Eligibility.

(2) If the apparently successful offeror has represented
that its SDB application is pending at the SBA or a Private
Certifier, and its position as the apparently successful offeror
is due to the application of the price evaluation adjustment,
the contracting officer shall follow the procedure in paragraph
(d) of this section.

(d) Notifications to SBA of potential awards to offerors
with pending SDB applications.

(1) The contracting officer shall notify the—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.

The notification shall contain the name of the apparently suc-
cessful offeror, and the names of any other offerors that have
represented that their applications for SDB status are pending
at the SBA or a Private Certifier and that could receive the
award due to the application of a price evaluation adjustment
if the apparently successful offeror is determined not to be an
SDB by the SBA.

(2) The SBA will, within 15 calendar days after receipt
of the notification, determine the disadvantaged status of the
apparently successful offeror and, as appropriate, any other
offerors referred by the contracting officer and will notify the
contracting officer.

(3) If the contracting officer does not receive an SBA
determination within 15 calendar days after the SBA’s receipt
of the notification, the contracting officer shall presume that
the apparently successful offeror, and any other offerors
referred by the contracting officer, are not disadvantaged, and
shall make award accordingly, unless the contracting officer
grants an extension to the 15-day response period. No written
determination is required for the contracting officer to make
award at any point following the expiration of the 15-day
response period.

(4) When the contracting officer makes a written deter-
mination that award must be made to protect the public inter-
est, the contracting officer may proceed to contract award
without notifying SBA or before receiving a determination of
SDB status from SBA during the 15-day response period. In
both cases, the contracting officer shall presume that the
apparently successful offeror, or any other offeror referred to
the SBA whose SDB application is pending, is not an SDB
and shall make award accordingly.
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19.305 Protesting a representation of disadvantaged
business status.

(@) This section applies to protests of a small business con-
cern’s disadvantaged status as a prime contractor. Protests of
a small business concern’s disadvantaged status as a subcon-
tractor are processed under 19.703(a)(2). Protests of a con-
cern’s size as a prime contractor are processed under 19.302.
Protests of a concern’s size as a subcontractor are processed
under 19.703(b). An offeror, the contracting officer, or the
SBA may protest the apparently successful offeror’s repre-
sentation of disadvantaged status if the concern is eligible to
receive a benefit based on its disadvantaged status (see Sub-
part 19.11 and 19.1202.)

(b) An offeror, excluding an offeror determined by the con-
tracting officer to be non-responsive or outside the competi-
tive range, or an offeror that SBA has previously found to be
ineligible for the requirement at issue, may protest the appar-
ently successful offeror’s representation of disadvantaged sta-
tus by filing a protest in writing with the contracting officer.
SBA regulations concerning protests are contained in 13 CFR
124, Subpart B. The protest—

(1) Must be filed within the times specified in
19.302(d)(1); and

(2) Must contain specific facts or allegations supporting
the basis of protest.

(c) The contracting officer or the SBA may protest in writ-
ing a concern’s representation of disadvantaged status at any
time following bid opening or notification of intended award.

(1) If a contracting officer’s protest is based on infor-
mation provided by a party ineligible to protest directly or
ineligible to protest under the timeliness standard, the con-
tracting officer must be persuaded by the evidence presented
before adopting the grounds for protest as his or her own.

(2) The SBA may protest a concern’s representation of
disadvantaged status by filing directly with its Assistant
Administrator for Small Disadvantaged Business Certifica-
tion and Eligibility and notifying the contracting officer.

(d) The contracting officer shall return premature protests
to the protestor. A protest is considered to be premature if it
is submitted before bid opening or notification of intended
award. SBA normally will not consider a postaward protest.
SBA may consider a postaward protest in its discretion where
it determines that an SDB determination after award is mean-
ingful (e. g., where the contracting officer agrees to terminate
the contract if the protest is sustained).

(e) Upon receipt of a protest that is not premature, the con-
tracting officer shall withhold award and forward the protest
to—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.
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The contracting officer shall send to SBA—

(1) The written protest and any accompanying materi-
als;

(2) The date the protest was received;

(3) A copy of the protested concern’s representation as
a small disadvantaged business, and the date of such represen-
tation; and

(4) The date of bid opening or date on which notifica-
tion of the apparently successful offeror was sent to unsuc-
cessful offerors.

(f) When the contracting officer makes a written determi-
nation that award must be made to protect the public interest,
award may be made notwithstanding the protest.

(g) The SBA Assistant Administrator for Small Disadvan-
taged Business Certification and Eligibility will notify the
protestor and the contracting officer of the date the protest
was received and whether it will be processed or dismissed for
lack of timeliness or specificity. For protests that are not dis-
missed, the SBA will, within 15 working days after receipt of
the protest, determine the disadvantaged status of the chal-
lenged offeror and will notify the contracting officer, the chal-
lenged offeror, and the protestor. Award may be made on the
basis of that determination. The determination is final for pur-
poses of the instant acquisition, unless it is appealed and—

(1) The contracting officer receives the SBA’s decision
on the appeal before award; or

(2) The contracting officer has agreed to terminate the
contract, as appropriate, based on the outcome of the appeal
(see 13 CFR 124, Subpart B).

(h) If the contracting officer does not receive an SBA
determination within 15 working days after the SBA’s receipt
of the protest, the contracting officer shall presume that the
challenged offeror is disadvantaged and may award the con-
tract, unless the SBA requests and the contracting officer
grants an extension to the 15-day response period.

(i) An SBA determination may be appealed by—

(1) The party whose protest has been denied;
(2) The concern whose status was protested; or
(3) The contracting officer.

(j) The appeal must be filed with the SBA’s Administrator
or designee within five working days after receipt of the deter-
mination. If the contracting officer receives the SBA’s deci-
sion on the appeal before award, the decision shall apply to
the instant acquisition. If the decision is received after award,
it will not apply to the instant acquisition (but see paragraph
(9)(2) of this section).

19.306 Protesting a firm’s status as a HUBZone small
business concern.

(a) For sole source acquisitions, the SBA or the contracting
officer may protest the apparently successful offeror’s HUB-
Zone small business status. For all other acquisitions, an off-
eror, the contracting officer, or the SBA may protest the



FAC 2001-23 MAY 5, 2004
SUBPART 19.3—DETERMINATION OF SMALL BUSINESS STATUS FOR SMALL

BUSINESS PROGRAMS

19.307

apparently successful offeror's qualified HUBZone small
business concern status.

(b) Protests relating to whether a qualified HUBZone
small business concern is a small business for purposes of any
Federal program are subject to the procedures of Subpart
19.3. Protests relating to small business size status for the
acquisition and the HUBZone qualifying requirements will be
processed concurrently by SBA.

(c) All protests must be in writing and must state all spe-
cific grounds for the protest. Assertions that a protested con-
cern is not a qualified HUBZone small business concern,
without setting forth specific facts or allegations, are insuffi-
cient. An offeror must submit its protest to the contracting
officer. The contracting officer and the SBA must submit pro-
tests to SBA’s Associate Administrator for the HUBZone Pro-
gram (AA/HUB).

(d) An offeror's protest must be received by close of busi-
ness on the fifth business day after bid opening (in sealed bid
acquisitions) or by close of business on the fifth business day
after notification by the contracting officer of the apparently
successful offeror (in negotiated acquisitions). Any protest
received after these time limits is untimely. Any protest
received prior to bid opening or notification of intended
award, whichever applies, is premature and shall be returned
to the protester.

(e) Except for premature protests, the contracting officer
must forward any protest received, notwithstanding whether
the contracting officer believes that the protest is insuffi-
ciently specific or untimely, to:

AA/HUB

U.S. Small Business Administration
409 3rd Street, SW

Washington, DC 20416.

The AA/HUB will notify the protester and the contracting
officer of the protest was received and whether the protest will
be processed or dismissed for lack of timeliness or specificity.

(f) SBA will determine the HUBZone status of the pro-
tested HUBZone small business concern within 15 business
days after receipt of a protest. If SBA does not contact the
contracting officer within 15 business days, the contracting
officer may award the contract to the apparently successful
offeror, unless the contracting officer has granted SBA an
extension. The contracting officer may award the contract
after receipt of a protest if the contracting officer determines
in writing that an award must be made to protect the public
interest.

(9) SBA will notify the contracting officer, the protester,
and the protested concern of its determination. The determi-
nation is effective immediately and is final unless overturned
on appeal by SBA's Associate Deputy Administrator for Gov-
ernment Contracting and 8(a) Business Development (ADA/
GC&8(a)BD).

(h) The protested HUBZone small business concern, the
protester, or the contracting officer may file appeals of protest
determinations with SBA's ADA/GC&8(a)BD. The ADA/
GC&8(a)BD must receive the appeal no later than 5 business
days after the date of receipt of the protest determination.
SBA will dismiss any appeal received after the 5-day period.

(i) The appeal must be in writing. The appeal must identify
the protest determination being appealed and must set forth a
full and specific statement as to why the decision is erroneous
or what significant fact the AA/HUB failed to consider.

(j) The party appealing the decision must provide notice of
the appeal to the contracting officer and either the protested
HUBZone small business concern or the original protester, as
appropriate. SBA will not consider additional information or
changed circumstances that were not disclosed at the time of
the AA/HUB's decision or that are based on disagreement
with the findings and conclusions contained in the determina-
tion.

(k) The ADA/GC&8(a)BD will make its decision within 5
business days of the receipt of the appeal, if practicable, and
will base its decision only on the information and documen-
tation in the protest record as supplemented by the appeal.
SBA will provide a copy of the decision to the contracting
officer, the protester, and the protested HUBZone small busi-
ness concern. The SBA decision, if received before award,
will apply to the pending acquisition. SBA rulings received
after award will not apply to that acquisition. The ADA/
GC&38(a)BD’s decision is the final decision.

19.307 Protesting a firm’s status as a service-disabled
veteran-owned small business concern.

(a) For sole source acquisitions, the SBA or the contracting
officer may protest the apparently successful offeror’s ser-
vice-disabled veteran-owned small business status. For ser-
vice-disabled veteran-owned small business set-asides, any
interested party may protest the apparently successful off-
eror’s service-disabled veteran-owned small business con-
cern status.

(b) Protests relating to whether a service-disabled veteran-
owned small business concern is a small business for pur-
poses of any Federal program are subject to the procedures of
Subpart 19.3. Protests relating to small business size status
for the acquisition and the service-disabled veteran-owned
small business status requirements will be processed concur-
rently by SBA.

(c) All protests must be in writing and must state all spe-
cific grounds for the protest. Assertions that a protested con-
cern is not a service-disabled veteran-owned small business
concern, without setting forth specific facts or allegations, are
insufficient. An offeror must submit its protest to the con-
tracting officer. The contracting officer and the SBA must
submit protests to SBA’s Associate Administrator for Gov-
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ernment Contracting. The SBA regulations are found at 13
CFR 125.24 through 125.28.

(d) An offeror’s protest must be received by close of busi-
ness on the fifth business day after bid opening (in sealed bid
acquisitions) or by close of business on the fifth business day
after notification by the contracting officer of the apparently
successful offeror (in negotiated acquisitions). Any protest
received after these time limits is untimely. Any protest
received prior to bid opening or notification of intended
award, whichever applies, is premature and shall be returned
to the protester.

(e) Except for premature protests, the contracting officer
must forward to SBA by mail or facsimile transmission (202-
205-6390) any protest received, notwithstanding whether the
contracting officer believes that the protest is insufficiently
specific or untimely. The protest must be accompanied by a
referral letter, with the notation on the envelope or facsimile
cover sheet: “Attn: Service-Disabled Veteran Status Protest,”
and be sent to Associate Administrator for Government Con-
tracting, U.S. Small Business Administration, 409 3rd Street,
SW, Washington, DC 20416.

(f) The referral letter must include information pertaining
to the solicitation that may be necessary for SBA to determine
timeliness and standing, including the solicitation number;
the name, address, telephone number and facsimile number of
the contracting officer; whether the contract was sole-source
or set-aside; whether the protestor submitted an offer;
whether the protested concern was the apparent successful
offeror; whether the procurement was conducted using sealed
bid or negotiated procedures; the bid opening date, if applica-
ble; when the protest was submitted; and whether a contract
has been awarded.

(9) The Associate Administrator for Government Con-
tracting will notify the protester and the contracting officer of
the date the protest was received and whether the protest will
be processed or dismissed for lack of timeliness or specificity.

(h) All questions about service-disabled veteran-owned
small business size or status must be referred to the SBA for
resolution. When making its determinations of veteran or ser-
vice-disabled veteran’s status, the SBA will rely upon exist-
ing Department of Veteran’s Affairs or Department of
Defense determinations. SBA will determine the service-dis-
abled veteran-owned small business status of the protested
concern within 15 business days after receipt of a protest. If
SBA does not contact the contracting officer within 15 busi-
ness days, the contracting officer may award the contract to
the apparently successful offeror, unless the contracting
officer has granted SBA an extension. The contracting officer
may award the contract after receipt of a protest if the con-
tracting officer determines in writing that an award must be
made to protect the public interest.

(i) SBA will notify the contracting officer, the protester,
and the protested concern of its determination. The determi-
nation is effective immediately and is final unless overturned
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on appeal by SBA’s Associate Deputy Administrator for Gov-
ernment Contracting and Office of Hearings and Appeals
(OHA) pursuant to 13 CFR part 134.

(i) The protested service-disabled veteran-owned small
business concern, the protester, or the contracting officer may
file appeals of protest determinations with SBA’s OHA. The
OHA must receive the appeal no later than 5 business days
after the date of receipt of the protest determination. SBA will
dismiss any appeal received after the 5-day period.

(k) The appeal must be in writing. The appeal must iden-
tify the protest determination being appealed and must set
forth a full and specific statement as to why the decision is
erroneous or what significant fact the Office of Government
Contracting (OGC) failed to consider.

(I) The party appealing the decision must provide notice of
the appeal to the contracting officer and either the protested
service-disabled veteran-owned small business concern or the
original protester, as appropriate. SBA will not consider addi-
tional information or changed circumstances that were not
disclosed at the time of the OGC’s decision or that are based
on disagreement with the findings and conclusions contained
in the determination.

(m) The OHA will make its decision within 5 business
days of the receipt of the appeal, if practicable, and will base
its decision only on the information and documentation in the
protest record as supplemented by the appeal. SBA will pro-
vide a copy of the decision to the contracting officer, the pro-
tester, and the protested service-disabled veteran-owned
small business concern. The SBA decision, if received before
award, will apply to the pending acquisition. SBA rulings
received after award will not apply to that acquisition. The
OHA'’s decision is the final decision.

19.308 Solicitation provisions.

(@)(1) Insert the provision at 52.219-1, Small Business
Program Representations, in solicitations exceeding the
micro-purchase threshold when the contract will be per-
formed in the United States or its outlying areas.

(2) Use the provision with its Alternate I in solicitations
issued by DoD, NASA, or the Coast Guard that the contract-
ing officer expects will exceed the threshold at 4.601(a).

(b) Insert the provision at 52.219-22, Small Disadvantaged
Business Status, in solicitations that include the clause at
52.219-23, Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns, or 52.219-25, Small Dis-
advantaged Business Participation Program—Disadvantaged
Status and Reporting. Use the provision with its Alternate | in
solicitations for acquisitions for which a price evaluation
adjustment for small disadvantaged business concerns is
authorized on a regional basis.

(c) When contracting by sealed bidding, insert the
provision at 52.219-2, Equal Low Bids, in solicitations when
the contract will be performed in the United States or its
outlying areas.
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Subpart 19.5—Set-Asides for Small Business

19.501 General.

() The purpose of small business set-asides is to award
certain acquisitions exclusively to small business concerns. A
“set-aside for small business” is the reserving of an acquisi-
tion exclusively for participation by small business concerns.
A small business set-aside may be open to all small busi-
nesses. A small business set-aside of a single acquisition or a
class of acquisitions may be total or partial.

(b) The determination to make a small business set-aside
may be unilateral or joint. A unilateral determination is one
that is made by the contracting officer. A joint determination
is one that is recommended by the Small Business Adminis-
tration (SBA) procurement center representative and con-
curred in by the contracting officer.

(c) For acquisitions exceeding the simplified acquisition
threshold, the requirement to set aside an acquisition for
HUBZone small business concerns (see 19.1305) takes prior-
ity over the requirement to set aside the acquisition for small
business concerns.

(d) The small business reservation and set-asides require-
ments at 19.502-2 do not preclude award of a contract to a ser-
vice-disabled veteran-owned small business concern under
Subpart 19.14.

(e) The contracting officer shall review acquisitions to
determine if they can be set aside for small business, giving
consideration to the recommendations of agency personnel
having cognizance of the agency’s small business programs.
The contracting officer shall document why a small business
set-aside is inappropriate when an acquisition is not set aside
for small business, unless a HUBZone or service-disabled
veteran-owned small business set-aside or HUBZone or ser-
vice-disabled veteran-owned small business sole source
award is anticipated. If the acquisition is set aside for small
business based on this review, it is a unilateral set-aside by the
contracting officer. Agencies may establish threshold levels
for this review depending upon their needs.

| (f) At the request of an SBA procurement center represen-
tative, the contracting officer shall make available for review
at the contracting office (to the extent of the SBA representa-
tive’s security clearance) all proposed acquisitions in excess
of the micro-purchase threshold that have not been unilater-
ally set aside for small business.

| (9) Tothe extent practicable, unilateral determinations ini-
tiated by a contracting officer shall be used as the basis for
small business set-asides rather than joint determinations by
an SBA procurement center representative and a contracting
officer.

| (h) All solicitations involving set-asides must specify the
applicable small business size standard and NAICS code (see
19.303).

(i) Except as authorized by law, a contract may not be
awarded as a result of a small business set-aside if the cost to
the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirements for setting aside acquisitions.

(a) The contracting officer shall set aside an individual
acquisition or class of acquisitions for competition among
small businesses when—

(2) It is determined to be in the interest of maintaining
or mobilizing the Nation’s full productive capacity, war or
national defense programs; or

(2) Assuring that a fair proportion of Government con-
tracts in each industry category is placed with small business
concerns; and the circumstances described in 19.502-2 or
19.502-3(a) exist.

(b) This requirement does not apply to purchases of $2,500
or less ($15,000 or less for acquisitions as described in
13.201(g)(1)), or purchases from required sources of supply
under Part 8 (e.g., Committee for Purchase From People Who
are Blind or Severely Disabled, and Federal Supply Schedule
contracts).

19.502-2 Total small business set-asides.

(a) Except for those acquisitions set aside for very small
business concerns (see Subpart 19.9), each acquisition of sup-
plies or services that has an anticipated dollar value exceeding
$2,500 ($15,000 for acquisitions as described in
13.201(g)(1)), but not over $100,000 ($250,000 for acquisi-
tions described in paragraph (1) of the Simplified Acquisition
Threshold definition at 2.101), is automatically reserved
exclusively for small business concerns and shall be set aside
for small business unless the contracting officer determines
there is not a reasonable expectation of obtaining offers from
two or more responsible small business concerns that are
competitive in terms of market prices, quality, and delivery. If
the contracting officer does not proceed with the small busi-
ness set-aside and purchases on an unrestricted basis, the con-
tracting officer shall include in the contract file the reason for
this unrestricted purchase. If the contracting officer receives
only one acceptable offer from a responsible small business
concern in response to a set-aside, the contracting officer
should make an award to that firm. If the contracting officer
receives no acceptable offers from responsible small business
concerns, the set-aside shall be withdrawn and the require-
ment, if still valid, shall be resolicited on an unrestricted basis.
The small business reservation does not preclude the award
of a contract with a value not greater than $100,000 under
Subpart 19.8, Contracting with the Small Business Adminis-
tration, under 19.1007(c), Solicitations equal to or less than
the ESB reserve amount, or under 19.1305, HUBZone set-
aside procedures.
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(b) The contracting officer shall set aside any acquisition
over $100,000 for small business participation when there is
a reasonable expectation that (1) offers will be obtained from
at least two responsible small business concerns offering the
products of different small business concerns (but see para-
graph (c) of this subsection); and (2) award will be made at
fair market prices. Total small business set-asides shall not be
made unless such a reasonable expectation exists (but see
19.502-3 as to partial set-asides). Although past acquisition
history of an item or similar items is always important, it is
not the only factor to be considered in determining whether a
reasonable expectation exists. In making R&D small business
set-asides, there must also be a reasonable expectation of
obtaining from small businesses the best scientific and tech-
nological sources consistent with the demands of the pro-
posed acquisition for the best mix of cost, performances, and
schedules.

(c) For small business set-asides other than for construc-
tion or services, any concern proposing to furnish a product
that it did not itself manufacture must furnish the product of
a small business manufacturer unless the SBA has granted
either a waiver or exception to the nonmanufacturer rule (see
19.102(f)). In industries where the SBA finds that there are no
small business manufacturers, it may issue a waiver to the
nonmanufacturer rule (see 19.102(f)(4) and (5)). In addition,
SBA has excepted procurements processed under simplified
acquisition procedures (see Part 13), where the anticipated
cost of the procurement will not exceed $25,000, from the
nonmanufacturer rule. Waivers permit small businesses to
provide any firm’s product. The exception permits small busi-
nesses to provide any domestic firm’s product. In both of
these cases, the contracting officer’s determination in para-
graph (b)(2) of this subsection or the decision not to set aside
a procurement reserved for small business under paragraph
() of this subsection will be based on the expectation of
receiving offers from at least two responsible small busi-
nesses, including nonmanufacturers, offering the products of
different concerns.

(d) The requirements of this subsection do not apply to
acquisitions over $25,000 during the period when small busi-
ness set-asides cannot be considered for the four designated
industry groups (see 19.1007(b)).

19.502-3 Partial set-asides.

(a) The contracting officer shall set aside a portion of an
acquisition, except for construction, for exclusive small busi-
ness participation when—

(1) A total set-aside is not appropriate (see 19.502-2);

(2) The requirement is severable into two or more eco-
nomic production runs or reasonable lots;
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(3) One or more small business concerns are expected
to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at a fair market
price;

(4) The acquisition is not subject to simplified acquisi-
tion procedures; and

(5) A partial set-aside shall not be made if there is a rea-
sonable expectation that only two concerns (one large and one
small) with capability will respond with offers unless autho-
rized by the head of a contracting activity on a case-by-case
basis. Similarly, a class of acquisitions, not including con-
struction, may be partially set aside. Under certain specified
conditions, partial set-asides may be used in conjunction with
multiyear contracting procedures.

(b) When the contracting officer determines that a portion
of an acquisition is to be set aside, the requirement shall be
divided into a set-aside portion and a non-set-aside portion,
each of which shall (1) be an economic production run or rea-
sonable lot and (2) have terms and a delivery schedule com-
parable to the other. When practicable, the set-aside portion
should make maximum use of small business capacity.

(c)(2) The contracting officer shall award the non-set-aside
portion using normal contracting procedures.

(2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with eli-
gible concerns on the set-aside portion, as provided in the
solicitation, and make award. Negotiations shall be conducted
only with those offerors who have submitted responsive
offers on the non-set-aside portion. Negotiations shall be con-
ducted with small business concerns in the order of priority as
indicated in the solicitation (but see paragraph (c)(2)(ii) of
this section). The set-aside portion shall be awarded as pro-
vided in the solicitation. An offeror entitled to receive the
award for quantities of an item under the non-set-aside por-
tion and who accepts the award of additional quantities under
the set-aside portion shall not be requested to accept a lower
price because of the increased quantities of the award, nor
shall negotiation be conducted with a view to obtaining such
a lower price based solely upon receipt of award of both por-
tions of the acquisition. This does not prevent acceptance by
the contracting officer of voluntary reductions in the price
from the low eligible offeror before award, acceptance of vol-
untary refunds, or the change of prices after award by negoti-
ation of a contract modification.

(ii) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside portion,
the concern that is awarded the non-set-aside part of the
acquisition shall have first priority with respect to negotia-
tions for the set-aside.

19.502-4 Methods of conducting set-asides.
(a) Total small business set-asides may be conducted by
using simplified acquisition procedures (see Part 13), sealed
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bids (see Part 14), or competitive proposals (see Part 15). Par-
tial small business set-asides may be conducted using sealed
bids (see Part 14), or competitive proposals (see Part 15).

(b) Except for offers on the non-set-aside portion of partial
set-asides, offers received from concerns that do not qualify
as small business concerns shall be considered nonresponsive
and shall be rejected. However, before rejecting an offer oth-
erwise eligible for award because of questions concerning the
size representation, an SBA determination must be obtained
(see Subpart 19.3).

19.502-5 Insufficient causes for not setting aside an
acquisition.

None of the following is, in itself, sufficient cause for not
setting aside an acquisition:

(@ A large percentage of previous contracts for the
required item(s) has been placed with small business con-
cerns.

(b) The item is on an established planning list under the
Industrial Readiness Planning Program. However, a total
small business set-aside shall not be made when the list con-
tains a large business Planned Emergency Producer of the
item(s) who has conveyed a desire to supply some or all of the
required items.

(c) The item is on a Qualified Products List. However, a
total small business set-aside shall not be made if the list con-
tains the products of large businesses unless none of the large
businesses desire to participate in the acquisition.

(d) A period of less than 30 days is available for receipt of
offers.

(e) The acquisition is classified.

(f) Small business concerns are already receiving a fair
proportion of the agency’s contracts for supplies and services.

(9) A class small business set-aside of the item or service
has been made by another contracting activity.

(h) A “brand name or equal” product description will be
used in the solicitation.

19.503 Setting aside a class of acquisitions for small
business.

(@) A class of acquisitions of selected products or services,
or a portion of the acquisitions, may be set aside for exclusive
participation by small business concerns if individual acqui-
sitions in the class will meet the criteria in 19.502-1, 19.502-
2, or 19.502-3(a). The determination to make a class small
business set-aside shall not depend on the existence of a cur-
rent acquisition if future acquisitions can be clearly foreseen.

(b) The determination to set aside a class of acquisitions
for small business may be either unilateral or joint.

(c) Each class small business set-aside determination shall
be in writing and must—

(1) Specifically identify the product(s) and service(s) it
COVErSs;

(2) Provide that the set-aside does not apply to any
acquisition automatically reserved for small business con-
cerns under 19.502-2(a).

(3) Provide that the set-aside applies only to the
(named) contracting office(s) making the determination; and

(4) Provide that the set-aside does not apply to any indi-
vidual acquisition if the requirement is not severable into two
or more economic production runs or reasonable lots, in the
case of a partial class set-aside.

(d) The contracting officer shall review each individual
acquisition arising under a class small business set-aside to
identify any changes in the magnitude of requirements, spec-
ifications, delivery requirements, or competitive market con-
ditions that have occurred since the initial approval of the
class set-aside. If there are any changes of such a material
nature as to result in probable payment of more than a fair
market price by the Government or in a change in the capa-
bility of small business concerns to satisfy the requirements,
the contracting officer may withdraw or modify (see
19.506(a)) the unilateral or joint set-aside by giving written
notice to the SBA procurement center representative (if one
is assigned), stating the reasons.

19.504 Inclusion of Federal Prison Industries, Inc.

When using competitive procedures in accordance with
8.602(b)(4), agencies shall include Federal Prison Industries,
Inc. (FPI), in the solicitation process and consider a timely
offer from FPI.

19.505 Rejecting Small Business Administration
recommendations.

(a) If the contracting officer rejects a recommendation of
the SBA procurement center representative or breakout pro-
curement center representative, written notice shall be fur-
nished to the appropriate SBA center representative within 5
working days of the contracting officer's receipt of the recom-
mendation.

(b) The SBA procurement center representative may
appeal the contracting officer’s rejection to the head of the
contracting activity (or designee) within 2 working days after
receiving the notice. The head of the contracting activity (or
designee) shall render a decision in writing, and provide it to
the SBA representative within 7 working days. Pending issu-
ance of a decision to the SBA procurement center representa-
tive, the contracting officer shall suspend action on the
acquisition.

(c) If the head of the contracting activity agrees that the
contracting officer’s rejection was appropriate—

(1) within 1 working day, the SBA procurement center
representative may request the contracting officer to suspend
action on the acquisition until the SBA Administrator appeals
to the agency head (see paragraph (f) of this section); and
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(2) The SBA must be allowed 15 working days after
making such a written request, within which the Administra-
tor of SBA—

(i) May appeal to the Secretary of the Department
concerned; and

(ii) Must notify the contracting officer whether the
further appeal has, in fact, been taken. If notification is not
received by the contracting officer within the 15-day period,
it is deemed that the SBA request to suspend the contract
action has been withdrawn and that an appeal to the Secretary
was not taken.

(d) When the contracting officer has been notified within
the 15-day period that the SBA has appealed to the agency
head, the head of the contracting activity (or designee) shall
forward justification for its decision to the agency head. The
contracting officer shall suspend contract action until notifi-
cation is received that the SBA appeal has been settled.

(e) The agency head shall reply to the SBA within 30
working days after receiving the appeal. The decision of the
agency head shall be final.

(f) A request to suspend action on an acquisition need not
be honored if the contracting officer determines that proceed-
ing to contract award and performance is in the public inter-
est. The contracting officer shall include in the contract file a
statement of the facts justifying the determination, and shall
promptly notify the SBA representative of the determination
and provide a copy of the justification.

19.506 Withdrawing or modifying small business set-
asides.

(@) If, before award of a contract involving a small business
set-aside, the contracting officer considers that award would
be detrimental to the public interest (e.g., payment of more
than a fair market price), the contracting officer may with-
draw the small business set-aside determination whether it
was unilateral or joint. The contracting officer shall initiate a
withdrawal of an individual small business set-aside by giv-
ing written notice to the agency small business specialist and
the SBA procurement center representative, if one is
assigned, stating the reasons. In a similar manner, the con-
tracting officer may modify a unilateral or joint class small
business set-aside to withdraw one or more individual acqui-
sitions.

(b) If the agency small business specialist does not agree
to a withdrawal or modification, the case shall be promptly
referred to the SBA representative (if one is assigned) for
review. If an SBA representative is not assigned, disagree-
ments between the agency small business specialist and the
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contracting officer shall be resolved using agency procedures.
However, the procedures are not applicable to automatic dis-
solutions of small business set-asides (see 19.507) or dissolu-
tion of small business set-asides under $100,000.

(c) The contracting officer shall prepare a written state-
ment supporting any withdrawal or modification of a small
business set-aside and include it in the contract file.

19.507 Automatic dissolution of a small business set-
aside.

(a) If asmall business set-aside acquisition or portion of an
acquisition is not awarded, the unilateral or joint determina-
tion to set the acquisition aside is automatically dissolved for
the unawarded portion of the set-aside. The required supplies
and/or services for which no award was made may be
acquired by sealed bidding or negotiation, as appropriate.

(b) Before issuing a solicitation for the items called for in
a small business set-aside that was dissolved, the contracting
officer shall ensure that the delivery schedule is realistic in the
light of all relevant factors, including the capabilities of small
business concerns.

19.508 Solicitation provisions and contract clauses.
(a) [Reserved]
(b) [Reserved]

(c) The contracting officer shall insert the clause at 52.219-
6, Notice of Total Small Business Set-Aside, in solicitations
and contracts involving total small business set-asides. The
clause at 52.219-6 with its Alternate | will be used when the
acquisition is for a product in a class for which the Small
Business Administration has waived the nonmanufacturer
rule (see 19.102(f)(4) and (5)). Use the clause at 52.219-6
with its Alternate Il when including FPI in the competition in
accordance with 19.504.

(d) The contracting officer shall insert the clause at 52.219-
7, Notice of Partial Small Business Set-Aside, in solicitations
and contracts involving partial small business set-asides. The
clause at 52.219-7 with its Alternate | will be used when the
acquisition is for a product in a class for which the Small
Business Administration has waived the nonmanufacturer
rule (see 19.102(f)(4) and (5)). Use the clause at 52.219-7
with its Alternate 1l when including FPI in the competition in
accordance with 19.504.

(e) The contracting officer shall insert the clause at 52.219-
14, Limitations on Subcontracting, in solicitations and con-
tracts for supplies, services, and construction, if any portion
of the requirement is to be set aside for small business and the
contract amount is expected to exceed $100,000.
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Subpart 19.8—Contracting with the Small
Business Administration (The 8(a) Program)

19.800 General.

(a) Section 8(a) of the Small Business Act (15 U.S.C.
637(a)) established a program that authorizes the Small Busi-
ness Administration (SBA) to enter into all types of contracts
with other agencies and let subcontracts for performing those
contracts to firms eligible for program participation. The
SBA's subcontractors are referred to as “8(a) contractors.”

(b) Contracts may be awarded to the SBA for performance
by eligible 8(a) firms on either a sole source or competitive
basis.

(c) When, acting under the authority of the program, the
SBA certifies to an agency that the SBA is competent and
responsible to perform a specific contract, the contracting
officer is authorized, in the contracting officer's discretion, to
award the contract to the SBA based upon mutually agreeable
terms and conditions.

(d) The SBA refers to this program as the 8(a) Business
Development (BD) Program.

(e) Before deciding to set aside an acquisition in accor-
dance with Subpart 19.5, 19.13, or 19.14, the contracting
officer should review the acquisition for offering under the
8(a) Program. If the acquisition is offered to the SBA, SBA
regulations (13 CFR 126.607(b)) give first priority to HUB-
Zone 8(a) concerns.

(f) When SBA has delegated its 8(a) Program contract exe-
cution authority to an agency, the contracting officer must
refer to its agency supplement or other policy directives for
appropriate guidance.

19.801 [Reserved]

19.802 Selecting concerns for the 8(a) Program.

Selecting concerns for the 8(a) Program is the responsibil-
ity of the SBA and is based on the criteria established in 13
CFR 124.101-112.

19.803 Selecting acquisitions for the 8(a) Program.

Through their cooperative efforts, the SBA and an agency
match the agency's requirements with the capabilities of 8(a)
concerns to establish a basis for the agency to contract with
the SBA under the program. Selection is initiated in one of
three ways—

(@) The SBA advises an agency contracting activity
through a search letter of an 8(a) firm's capabilities and asks
the agency to identify acquisitions to support the firm's busi-
ness plans. In these instances, the SBA will provide at least
the following information in order to enable the agency to
match an acquisition to the firm's capabilities:

(1) Identification of the concern and its owners.

(2) Background information on the concern, including
any and all information pertaining to the concern’s technical
ability and capacity to perform.

(3) The firm’s present production capacity and related
facilities.

(4) The extent to which contracting assistance is needed
in the present and the future, described in terms that will
enable the agency to relate the concern’s plans to present and
future agency requirements.

(5) If construction is involved, the request shall also
include the following:

(i) The concern’s capabilities in and qualifications
for accomplishing various categories of maintenance, repair,
alteration, and construction work in specific categories such
as mechanical, electrical, heating and air conditioning, dem-
olition, building, painting, paving, earth work, waterfront
work, and general construction work.

(ii) The concern’s capacity in each construction cat-
egory in terms of estimated dollar value (e.g., electrical, up to
$100,000).

(b) The SBA identifies a specific requirement for a partic-
ular 8(a) firm or firms and asks the agency contracting activity
to offer the acquisition to the 8(a) Program for the firm(s). In
these instances, in addition to the information in paragraph (a)
of this section, the SBA will provide—

(2) A clear identification of the acquisition sought; e.g.,
project name or number;

(2) A statement as to how any additional needed facili-
ties will be provided in order to ensure that the firm will be
fully capable of satisfying the agency's requirements;

(3) If construction, information as to the bonding capa-
bility of the firm(s); and

(4) Either—

(i) If sole source request—

(A) The reasons why the firm is considered suit-
able for this particular acquisition; e.g., previous contracts for
the same or similar supply or service; and

(B) A statement that the firm is eligible in terms
of NAICS code, business support levels, and business activity
targets; or

(ii) If competitive, a statement that at least two 8(a)
firms are considered capable of satisfying the agency's
requirements and a statement that the firms are also eligible
in terms of the NAICS code, business support levels, and
business activity targets. If requested by the contracting activ-
ity, SBA will identify at least two such firms and provide
information concerning the firms' capabilities.

(c) Agencies may also review other proposed acquisitions
for the purpose of identifying requirements which may be
offered to the SBA. Where agencies independently, or
through the self marketing efforts of an 8(a) firm, identify a
requirement for the 8(a) Program, they may offer on behalf of
a specific 8(a) firm, for the 8(a) Program in general, or for 8(a)
competition (but see 19.800(g)).

19.8-1
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19.804 Evaluation, offering, and acceptance.

19.804-1 Agency evaluation.

In determining the extent to which a requirement should be
offered in support of the 8(a) Program, the agency should
evaluate—

(@) Its current and future plans to acquire the specific items
or work that 8(a) contractors are seeking to provide, identified
in terms of—

(1) Quantities required or the number of construction
projects planned; and

(2) Performance or delivery requirements, including
required monthly production rates, when applicable;

(b) Its current and future plans to acquire items or work
similar in nature and complexity to that specified in the busi-
ness plan;

(c) Problems encountered in previous acquisitions of the
items or work from the 8(a) contractors and/or other contrac-
tors;

(d) The impact of any delay in delivery;

(e) Whether the items or work have previously been
acquired using small business set-asides; and

(f) Any other pertinent information about known 8(a) con-
tractors, the items, or the work. This includes any information
concerning the firms' capabilities. When necessary, the con-
tracting agency shall make an independent review of the fac-
tors in 19.803(a) and other aspects of the firms' capabilities
which would ensure the satisfactory performance of the
requirement being considered for commitment to the 8(a)
Program.

19.804-2 Agency offering.

(a) After completing its evaluation, the agency must notify
the SBA of the extent of its plans to place 8(a) contracts with
the SBA for specific quantities of items or work. The notifi-
cation must identify the time frames within which prime con-
tract and subcontract actions must be completed in order for
the agency to meet its responsibilities. The notification must
also contain the following information applicable to each pro-
spective contract:

(1) A description of the work to be performed or items
to be delivered, and a copy of the statement of work, if avail-
able.

(2) The estimated period of performance.

(3) The NAICS code that applies to the principal nature
of the acquisition.

(4) The anticipated dollar value of the requirement,
including options, if any.

(5) Any special restrictions or geographical limitations
on the requirement (for construction, include the location of
the work to be performed).

19.8-2

(6) Any special capabilities or disciplines needed for
contract performance.

(7) The type of contract anticipated.

(8) The acquisition history, if any, of the requirement,
including the names and addresses of any small business con-
tractors that have performed this requirement during the pre-
vious 24 months.

(9) A statement that prior to the offering no solicitation
for the specific acquisition has been issued as a small busi-
ness, HUBZone, or service-disabled veteran-owned small
business set-aside and that no other public communication
(such as a notice through the Governmentwide point of entry
(GPE)) has been made showing the contracting agency’s clear
intention to set-aside the acquisition for small business, HUB-
Zone small business, or service-disabled veteran-owned
small business concerns.

(10) Identification of any particular 8(a) concern desig-
nated for consideration, including a brief justification, such
as—

(i) The 8(a) concern, through its own efforts, mar-
keted the requirement and caused it to be reserved for the 8(a)
Program; or

(ii) The acquisition is a follow-on or renewal con-
tract and the nominated concern is the incumbent.

(11) Bonding requirements, if applicable.

(12) Identification of all known 8(a) concerns, includ-
ing HUBZone 8(a) concerns, that have expressed an interest
in being considered for the specific requirement.

(13) Identification of all SBA field offices that have
asked for the acquisition for the 8(a) Program.

(14) A request, if appropriate, that a requirement with
an estimated contract value under the applicable competitive
threshold be awarded as an 8(a) competitive contract (see
19.805-1(d)).

(15) A request, if appropriate, that a requirement with a
contract value over the applicable competitive threshold be
awarded as a sole source contract (see 19.805-1(b)).

(16) Any other pertinent and reasonably available data.

(b)(1) An agency offering a construction requirement
should submit it to the SBA District Office for the geograph-
ical area where the work is to be performed.

(2) Sole source requirements, other than construction,
should be forwarded directly to the district office that services
the nominated firm. If the contracting officer is not nominat-
ing a specific firm, the offering letter should be forwarded to
the district office servicing the geographical area in which the
contracting office is located.

(c) All requirements for 8(a) competition, other than con-
struction, should be forwarded to the district office servicing
the geographical area in which the contracting office is
located. All requirements for 8(a) construction competition
should be forwarded to the district office servicing the geo-
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Subpart 19.10—Small Business
Competitiveness Demonstration Program

19.1001 General.

The Small Business Competitiveness Demonstration Pro-
gram was established by the Small Business Competitiveness
Demonstration Program Act of 1988, Public Law 100-656
(15 U.S.C. 644 note). The program is implemented by a joint
OFPP and SBA Policy Directive and Implementation Plan,
dated May 25, 1999. The program consists of two major com-
ponents—

(@) Unrestricted competition in four designated industry
groups; and

(b) Enhanced small business participation in 10 agency
targeted industry categories.

19.1002 Definitions.

“Emerging small business,” as used in this subpart, means
a small business concern whose size is no greater than 50 per-
cent of the numerical size standard applicable to the North
American Industry Classification System (NAICS) code
assigned to a contracting opportunity.

“Emerging small business reserve amount,” for the desig-
nated groups described in 19.1005, means a threshold estab-
lished by the Office of Federal Procurement Policy of—

(1) $25,000 for construction, refuse systems and related
services, and nonnuclear ship repair; and

(2) $50,000 for architectural and engineering services.

19.1003 Purpose.

The purpose of the Program is to—

(a) Assess the ability of small businesses to compete suc-
cessfully in certain industry categories without competition
being restricted by the use of small business set-asides. This
portion of the program is limited to the four designated indus-
try groups listed in section 19.1005.

(b) Expand small business participation in 10 targeted
industry categories through continued use of set-aside proce-
dures, increased management attention, and specifically tai-
lored acquisition procedures, as implemented through agency
procedures.

(c) Measure the extent to which awards are made to a new
category of small businesses known as emerging small busi-
nesses (ESB's), and to provide for certain acquisitions to be
reserved for ESB participation only. This portion of the pro-
gram is also limited to the four designated industry groups
listed in section 19.1005.

19.1004 Participating agencies.

The following agencies have been identified as partici-
pants in the demonstration program:

The Department of Agriculture.
The Department of Defense, except the National Imagery

and Mapping Agency.

The Department of Energy.

The Department of Health and Human Services.

The Department of the Interior.

The Department of Transportation.

The Department of Veterans Affairs.

The Environmental Protection Agency.

The General Services Administration.

The National Aeronautics and Space Administration.

19.1005 Applicability.

(a) Designated industry groups. |

NAICS

CODE NAICS DESCRIPTION

1. CONSTRUCTION (EXCEPT DREDGING) |
SUBSECTOR 236—CONSTRUCTION OF BUILDINGS

236115  New Single-Family Housing Construction (except
Operative Builders)

236116  New Multi-Family Housing Construction (except Oper-
ative Builders)

236117  New Housing Operative Builders

236118  Residential Remodelers

236210  Industrial Building Construction

236220  Commercial and Institutional Building Construction

SUBSECTOR 237—HEAVY AND CIVIL ENGINEERING
CONSTRUCTION

237110  Water and Sewer Line and Related Structures Construc-
tion

237120  Oil and Gas Pipeline and Related Structures Construc-
tion

237130  Power and Communication Line and Related Structures
Construction

237210  Land Subdivision

237310  Highway, Street, and Bridge Construction

237990  Other Heavy and Civil Engineering Construction

(except dredging)
SUBSECTOR 238—SPECIALTY TRADE CONTRACTORS

238110  Poured Concrete Foundation and Structure Contractors

238120  Structural Steel and Precast Concrete Contractors

238130  Framing Contractors

238140  Masonry Contractors

238150  Glass and Glazing Contractors

238160  Roofing Contractors

238170  Siding Contractors

238190  Other Foundatin, Structure, and Building Exterior Con-
tractors

238210  Electrical Contractors

238220  Plumbing, Heating, and Air-Conditioning Contractors

238290  Other Building Equipment Contractors

238310  Drywall and Insulation Contractors

238320  Painting and Wall Covering Contractors

238330  Flooring Contractors
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NAICS NAICS

CODE NAICS DESCRIPTION CODE NAICS DESCRIPTION
238340  Tile and Terrazzo Contractors PSC R404 Land Surveys, Cadastral Services (non-construction)
238350  Finish Carpentry Contractors 4. REFUSE SYSTEMS AND RELATED SERVICES
238390  Other Building Finishing Contractors 562111  Solid Waste Collection or
238910  Site Preparation Contractors 562119  Other Waste Collection or
238990  All Other Specialty Trade Contractors 562219  Other Nonhazardous Waste Treatment and Disposal

2. NON-NUCLEAR SHIP REPAIR PSC S205 Trash/Garbage Collection Services—including Portable

336611  Ship Building and Repairing Sanitation Services

PSC J998 Non-nuclear Ship Repair (East) Ship Repair (including
overhauls and conversions) performed on non-nuclear
propelled and nonpropelled ships east of the 108th
meridian

PSC J999 Non-nuclear Ship Repair (West) Ship Repair (including
overhauls and conversions) performed on non-nuclear
propelled and nonpropelled ships west of the 108th
meridian

3. ARCHITECTURAL AND ENGINEERING SERVICES
(INCLUDING SURVEYING AND MAPPING)

541310  Architectural Services or

541330  Engineering Services

PSC C111 Administrative and Service Buildings

PSC C112 Airfield, Communication and Missile Facilities

PSC C113 Educational Buildings

PSC C114 Hospital Buildings

PSC C115 Industrial Buildings

PSC C116 Residential Buildings

PSC C117 Warehouse Buildings

PSC C118 Research and Development Facilities

PSC C119 Other Buildings

PSC C121 Conservation and Development

PSC C122 Highways, Roads, Streets, Bridges and Railways

PSC C123 Electric Power Generation (EPG)

PSC C124 Utilities

PSC C129 Other Non-Building Structures

PSC C130 Restoration

PSC C211 Architect-Engineering Services (including landscaping,
interior layout, and designing)

PSC C212 Engineering Drafting Services

PSC C213 A&E Inspection Services (non-construction)

PSC C214 A&E Management Engineering Services

PSC C215 A&E Production Engineering Services (including
Design and Control, and Building Programming)

PSC C216 Marine Architect and Engineering Services

PSC C219 Other Architect and Engineering Services

541360  Geophysical Surveying and Mapping Services or

541370  Surveying and Mapping (except Geophysical) Services

PSC T002 Cartography Services

PSC T004 Charting Services

PSC T008 Photogrammetry Services

PSC T009 Aerial Photographic Services

PSC T014 Topography Services

19.10-2

(b) Targeted industry categories. Each participating
agency, in consultation with the Small Business Administra-
tion, designates its own targeted industry categories for
enhanced small business participation.

19.1006 Exclusions.

This subpart does not apply to—

(a) Orders placed against Federal Supply Schedules;

(b) Contract awards to educational and nonprofit organiza-
tions; or

(c) Contract awards to governmental entities.

19.1007 Procedures.
(a) General. (1) All solicitations must include the applica-
ble NAICS code and size standards.

(2) The face of each award made pursuant to the pro-
gram must contain a statement that the award is being issued
pursuant to the Small Business Competitiveness Demonstra-
tion Program.

(b) Solicitations greater than the ESB reserve amount.
(1) Solicitations for acquisitions in any of the four designated

industry groups that have an anticipated dollar value greater
than the emerging small business reserve amount must not be
considered for small business set-asides under Subpart 19.5.
However, agencies may reinstate the use of small business
set-asides as necessary to meet their assigned goals, but only
within organizational units that failed to meet the small busi-
ness participation goal.

(2) Acquisitions in the designated industry groups must
continue to be considered for placement under the 8(a) Pro-
gram (see Subpart 19.8), the HUBZone Program (see Subpart
19.13), and the Service-Disabled Veteran-Owned Small Busi-
ness Procurement Program (see Subpart 19.14).

(c) Solicitations equal to or less than the ESB reserve
amount. (1) Solicitations for acquisitions in the four desig-
nated industry groups with an estimated value equal to or less
than the emerging small business reserve amount must be set
aside for ESBs, provided that the contracting officer deter-
mines that there is a reasonable expectation of obtaining
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offers from two or more responsible ESBs that will be com-
petitive in terms of market price, quality, and delivery. If no
such reasonable expectation exists, the contracting officer
must—

(i) For acquisitions $25,000 or less, proceed in
accordance with Subpart 19.5, 19.8, 19.13, or 19.14; or

(i) For acquisitions greater than $25,000 and less
than or equal to the ESB reserve amount, proceed in accor-
dance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB set-
aside and receives a quotation from only one ESB at a reason-
able price, the contracting officer must make the award. If
there is no quote from an ESB, or the quote is not at a reason-
able price, then the contracting officer must cancel the ESB
set-aside and proceed in accordance with paragraph (c)(1)(i)
or (ii) of this section.

(d) Expanding small business participation in targeted
industry categories. Each participating agency must develop
and implement a time-phased strategy with incremental goals,
including reporting on goal attainment. To the extent practi-
cable, provisions that encourage and promote teaming and

joint ventures must be considered. These provisions should
permit small business firms to effectively compete for con-
tracts that individual small businesses would be ineligible to
compete for because of lack of production capacity or capa-
bility.

19.1008 Solicitation provisions.

(@) Insert in full text the provision at 52.219-19, Small
Business Concern Representation for the Small Business
Competitiveness Demonstration Program, in all solicitations
in the four designated industry groups.

(b) Insert in full text the provision at 52.219-20, Notice of
Emerging Small Business Set-Aside, in all solicitations for
emerging small businesses in accordance with 19.1007(c).

(c) Insert in full text the provision at 52.219-21, Small
Business Size Representation for Targeted Industry Catego-
ries under the Small Business Competitiveness Demonstra-
tion Program, in all solicitations issued in each of the targeted
industry categories under the Small Business Competitive-
ness Demonstration Program that are expected to result in a
contract award in excess of $25,000.
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Subpart 19.11—Price Evaluation Adjustment
for Small Disadvantaged Business Concerns

19.1101 General.

A price evaluation adjustment for small disadvantaged
business concerns shall be applied as determined by the
Department of Commerce (see 19.201(b)). Joint ventures
may qualify provided the requirements set forth in 13 CFR
124.1002(f) are met.

19.1102 Applicability.

(@) Use the price evaluation adjustment in competitive
acquisitions in the authorized NAICS Industry Subsector.

(b) Do not use the price evaluation adjustment in acquisi-
tions—

(1) That are less than or equal to the simplified acquisi-
tion threshold,;

(2) That are awarded pursuant to the 8(a) Program;

(3) That are set aside for small business concerns;

(4) That are set aside for HUBZone small business con-
cerns;

(5) That are set-aside for service-disabled veteran-
owned small business concerns;

(6) Where price is not a selection factor so that a price
evaluation adjustment would not be considered (e.g., archi-
tect/engineer acquisitions); or

(7) Where all fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

19.1103 Procedures.

(@) Give offers from small disadvantaged business con-
cerns a price evaluation adjustment by adding the factor deter-
mined by the Department of Commerce to all offers, except—

(1) Offers from small disadvantaged business concerns
that have not waived the evaluation adjustment; or, if a price
evaluation adjustment for small disadvantaged business con-
cerns is authorized on a regional basis, offers from small dis-
advantaged business concerns, whose address is in such a
region, that have not waived the evaluation adjustment;

(2) An otherwise successful offer of eligible products
under the Trade Agreements Act when the acquisition equals
or exceeds the dollar threshold in Subpart 25.4;

(3) An otherwise successful offer where application of
the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government;

(4) For DoD, NASA, and Coast Guard acquisitions, an
otherwise successful offer from a historically black college or
university or minority institution; or

(5) For DoD acquisitions, an otherwise successful offer
of qualifying country end products (see DFARS 225.000-70
and 252.225-7001).

(b) Apply the factor to a line item or a group of line items
on which award may be made. Add other evaluation factors
such as transportation costs or rent-free use of Government
facilities to the offers before applying the price evaluation
adjustment.

(c) Do not evaluate offers using the price evaluation adjust-
ment when it would cause award, as a result of this adjust-
ment, to be made at a price that exceeds fair market price by
more than the factor as determined by the Department of
Commerce (see 19.202-6(a)).

19.1104 Contract clause.

Insert the clause at 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns, in
solicitations and contracts when the circumstances in 19.1101
and 19.1102 apply. If a price evaluation adjustment is autho-
rized on a regional basis, the clause shall be included in the
solicitation even if the place of performance is outside an
authorized region. The contracting officer shall insert the
authorized price evaluation adjustment factor. The clause
shall be used with its Alternate | when the contracting officer
determines that there are no small disadvantaged business
manufacturers that can meet the requirements of the solicita-
tion. The clause shall be used with its Alternate 1l when a
price evaluation adjustment is authorized on a regional basis.
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PROGRAM

19.1203

Subpart 19.12—Small Disadvantaged Business
Participation Program

19.1201 General.

This subpart addresses the evaluation of the extent of par-
ticipation of small disadvantaged business (SDB) concerns in
performance of contracts in the North American Industry
Classification System (NAICS) Industry Subsectors as deter-
mined by the Department of Commerce (see 19.201(b)), and
to the extent authorized by law. Two mechanisms are
addressed in this subpart—

(@) An evaluation factor or subfactor for the participation
of SDB concerns in performance of the contract; and

(b) An incentive subcontracting program for SDB con-
cerns.

19.1202 Evaluation factor or subfactor.

19.1202-1 General.

The extent of participation of SDB concerns in perfor-
mance of the contract, in the NAICS Industry Subsector as
determined by the Department of Commerce, and to the
extent authorized by law, shall be evaluated consistent with
this section. Participation in performance of the contract
includes joint ventures, teaming arrangements, and subcon-
tracts. Credit under the evaluation factor or subfactor is not
available to SDB concerns that receive a price evaluation
adjustment under Subpart 19.11. If an SDB concern waives
the price evaluation adjustment at Subpart 19.11, participa-
tion in performance of that contract includes the work
expected to be performed by the SDB concern at the prime
contract level.

19.1202-2 Applicability.

(a) Except as provided in paragraph (b) of this subsection,
the extent of participation of SDB concerns in performance of
the contract in the authorized NAICS Industry Subsector shall
be evaluated in competitive, negotiated acquisitions expected
to exceed $500,000 ($1,000,000 for construction).

(b) The extent of participation of SDB concerns in perfor-
mance of the contract in the authorized NAICS Industry Sub-
sector (see paragraph (a) of this subsection) shall not be
evaluated in—

(1) Small business set-asides (see Subpart 19.5), HUB-
Zone set-asides (see Subpart 19.13), and service-disabled vet-
eran-owned small business set-asides (see Subpart 19.14);

(2) 8(a) acquisitions (see Subpart 19.8);

(3) Negotiated acquisitions where the lowest price tech-
nically acceptable source selection process is used (see
15.101-2); or

(4) Contract actions that will be performed entirely out-
side of the United States and its outlying areas.

19.1202-3 Considerations in developing an evaluation
factor or subfactor.

In developing an SDB participation evaluation factor or
subfactor for the solicitation, agencies may consider—

(a) The extent to which SDB concerns are specifically
identified;

(b) The extent of commitment to use SDB concerns (for
example, enforceable commitments are to be weighted more
heavily than non-enforceable ones);

(c) The complexity and variety of the work SDB concerns
are to perform;

(d) The realism of the proposal,

(e) Past performance of offerors in complying with sub-
contracting plan goals for SDB concerns and monetary targets
for SDB participation; and

(f) The extent of participation of SDB concerns in terms of
the value of the total acquisition.

19.1202-4 Procedures.

(a) The solicitation shall describe the SDB participation
evaluation factor or subfactor. The solicitation shall require
offerors to provide, with their offers, targets, expressed as dol-
lars and percentages of total contract value, in each of the
applicable, authorized NAICS Industry Subsector, and a total
target for SDB participation by the contractor, including joint
venture partners, and team members, and a total target for
SDB participation by subcontractors. The solicitation shall
require an SDB offeror that waives the SDB price evaluation
adjustment in the clause at 52.219-23, Notice of Price Evalu-
ation Adjustment for Small Disadvantaged Business Con-
cerns, to provide with its offer a target for the work that it
intends to perform as the prime contractor. The solicitation
shall state that any targets will be incorporated into and
become part of any resulting contract. Contractors with SDB
participation targets shall be required to report SDB partici-
pation.

(b) When an evaluation includes an SDB participation
evaluation factor or subfactor that considers the extent to
which SDB concerns are specifically identified, the SDB con-
cerns considered in the evaluation shall be listed in the con-
tract, and the contractor shall be required to notify the
contracting officer of any substitutions of firms that are not
SDB concerns.

19.1203 Incentive subcontracting with small
disadvantaged business concerns.

The contracting officer may encourage increased subcon-
tracting opportunities in the NAICS Industry Subsector as
determined by the Department of Commerce for SDB con-
cerns in negotiated acquisitions by providing monetary incen-
tives (see the clause at 52.219-26, Small Disadvantaged
Business Participation Program—Incentive Subcontracting,
and 19.1204(c)). Monetary incentives shall be based on actual
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achievement as compared to proposed monetary targets for
SDB subcontracting. The incentive subcontracting program is
separate and distinct from the establishment, monitoring, and
enforcement of SDB subcontracting goals in a subcontracting
plan.

19.1204 Solicitation provisions and contract clauses.

(a) The contracting officer may insert a provision substan-
tially the same as the provision at 52.219-24, Small Disadvan-
taged Business Participation Program—Targets, in
solicitations that consider the extent of participation of SDB
concerns in performance of the contract. The contracting
officer may vary the terms of this provision consistent with
the policies in 19.1202-4.

19.12-2 (FAC 2001-23)

(b) The contracting officer shall insert the clause at 52.219-
25, Small Disadvantaged Business Participation Program—
Disadvantaged Status and Reporting, in solicitations and con-
tracts that consider the extent of participation of SDB con-
cerns in performance of the contract.

(c) The contracting officer may, when contracting by nego-
tiation, insert in solicitations and contracts containing the
clause at 52.219-25, Small Disadvantaged Business Partici-
pation Program—Disadvantaged Status and Reporting, a
clause substantially the same as the clause at 52.219-26,
Small Disadvantaged Business Participation Program—
Incentive Subcontracting, when authorized (see 19.1203).
The contracting officer may include an award fee provision in
lieu of the incentive; in such cases, however, the contracting
officer shall not use the clause at 52.219-26.
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PROCUREMENT PROGRAM

19.1405

Subpart 19.14—Service-Disabled Veteran-
Owned Small Business Procurement Program

19.1401 General.

(a) The Veterans Benefit Act of 2003 (15 U.S.C. 657f) cre-
ated the procurement program for small business concerns
owned and controlled by service-disabled veterans (com-
monly referred to as the “Service-Disabled Veteran-owned
Small Business (SDVOSB) Procurement Program”).

(b) The purpose of the Service-Disabled Veteran-Owned
Small Business Program is to provide Federal contracting
assistance to service-disabled veteran-owned small business
concerns.

19.1402 Applicability.
The procedures in this subpart apply to all Federal agen-
cies that employ one or more contracting officers.

19.1403 Status as a service-disabled veteran-owned small
business concern.

(a) Status as a service-disabled veteran-owned small busi-
ness concern is determined in accordance with 13 CFR parts
125.8 through 125.13; also see 19.307.

(b) At the time that a service-disabled veteran-owned
small business concern submits its offer, it must represent to
the contracting officer that it is a—

(1) Service-disabled veteran-owned small business
concern; and

(2) Small business concern under the North American
Industry Classification System (NAICS) code assigned to the
procurement.

(c) A joint venture may be considered a service-disabled
veteran owned small business concern if—

(1) At least one member of the joint venture is a service-
disabled veteran-owned small business concern, and makes
the representations in paragraph (b) of this section;

(2) Each other concern is small under the size standard
corresponding to the NAICS code assigned to the procure-
ment;

(3) The joint venture meets the requirements of para-
graph 7 of the explanation of Affiliates in 19.101; and

(4) The joint venture meets the requirements of 13 CFR
125.15(b).

(d) Any service-disabled veteran-owned small business
concern (nonmanufacturer) must meet the requirements in
19.102(f) to receive a benefit under this program.

19.1404 Exclusions.
This subpart does not apply to—
(a) Requirements that can be satisfied through award to—
(1) Federal Prison Industries, Inc. (see Subpart 8.6);

(2) Javits-Wagner-O’Day Act participating non-profit

agencies for the blind or severely disabled (see Subpart 8.7);

(b) Orders under indefinite delivery contracts (see Subpart
16.5);

(c) Orders against Federal Supply Schedules (see Subpart
8.4);

(d) Requirements currently being performed by an 8(a)
participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA
has consented to release the requirements from the 8(a) Pro-
gram; or

(e) Requirements for commissary or exchange resale
items.

19.1405 Service-disabled veteran-owned small business
set-aside procedures.

(a) The contracting officer may set-aside acquisitions
exceeding the micro-purchase threshold for competition
restricted to service-disabled veteran-owned small business
concerns when the requirements of paragraph (b) of this sec-
tion can be satisfied. The contracting officer shall consider
service-disabled veteran-owned small business set-asides
before considering service-disabled veteran-owned small
business sole source awards (see 19.1406).

(b) To set aside an acquisition for competition restricted to
service-disabled veteran-owned small business concerns, the
contracting officer must have a reasonable expectation that—

(1) Offers will be received from two or more service-
disabled veteran-owned small business concerns; and
(2) Award will be made at a fair market price.

(c) If the contracting officer receives only one acceptable
offer from a service-disabled veteran-owned small business
concern in response to a set-aside, the contracting officer
should make an award to that concern. If the contracting
officer receives no acceptable offers from service-disabled
veteran-owned small business concerns, the service-disabled
veteran-owned set-aside shall be withdrawn and the require-
ment, if still valid, set aside for small business concerns, as
appropriate (see Subpart 19.5).

(d) The procedures at 19.202-1 and, except for acquisitions
not exceeding the simplified acquisition threshold, at 19.402
apply to this section. When the SBA intends to appeal a con-
tracting officer’s decision to reject a recommendation of the
SBA procurement center representative to set aside an acqui-
sition for competition restricted to service-disabled veteran-
owned small business concerns, the SBA procurement center
representative shall notify the contracting officer, in writing,
of its intent within 5 working days of receiving the contracting
officer’s notice of rejection. Upon receipt of notice of SBA’s
intent to appeal, the contracting officer shall suspend action
on the acquisition unless the head of the contracting activity
makes a written determination that urgent and compelling cir-
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cumstances, which significantly affect the interests of the
Government, exist. Within 15 working days of SBA’s notifi-
cation to the contracting officer, SBA shall file its formal
appeal with the head of the contracting activity, or that agency
may consider the appeal withdrawn. The head of the contract-
ing activity shall reply to SBA within 15 working days of
receiving the appeal. The decision of the head of the contract-
ing activity shall be final.

19.1406 Sole source awards to service-disabled veteran-
owned small business concerns.

(@) A contracting officer may award contracts to service-
disabled veteran-owned small business concerns on a sole
source basis (see 19.501(d) and 6.302-5), provided—

(1) Only one service-disabled veteran-owned small
business concern can satisfy the requirement;

(2) The anticipated award price of the contract (includ-
ing options) will not exceed—

19.14-2

(i) $5 million for a requirement within the NAICS
codes for manufacturing; or

(ii) $3 million for a requirement within any other
NAICS code;

(3) The service-disabled veteran-owned small business
concern has been determined to be a responsible contractor
with respect to performance; and

(4) Award can be made at a fair and reasonable price.

(b) The SBA has the right to appeal the contracting
officer’s decision not to make a service-disabled veteran-
owned small business sole source award.

19.1407 Contract clauses.

The contracting officer shall insert the clause 52.219-27,
Notice of Total Service-Disabled Veteran-Owned Small Busi-
ness Set-Aside, in solicitations and contracts for acquisitions
under 19.1405 and 19.1406.
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SUBPART 33.1—PROTESTS

33.102

33.000 Scope of part.
This part prescribes policies and procedures for filing
protests and for processing contract disputes and appeals.

Subpart 33.1—Protests

33.101 Definitions.

As used in this subpart—

“Day” means a calendar day, unless otherwise specified.
In the computation of any period—

(1) The day of the act, event, or default from which the
designated period of time begins to run is not included; and

(2) The last day after the act, event, or default is
included unless—

(i) The last day is a Saturday, Sunday, or Federal
holiday; or

(if) In the case of a filing of a paper at any appropri-
ate administrative forum, the last day is a day on which
weather or other conditions cause the closing of the forum
for all or part of the day, in which event the next day on
which the appropriate administrative forum is open is
included.

“Filed” means the complete receipt of any document by
an agency before its close of business. Documents received
after close of business are considered filed as of the next day.
Unless otherwise stated, the agency close of business is pre-
sumed to be 4:30 p.m., local time.

“Interested party for the purpose of filing a protest”
means an actual or prospective offeror whose direct eco-
nomic interest would be affected by the award of a contract
or by the failure to award a contract.

“Protest” means a written objection by an interested party
to any of the following:

(1) A solicitation or other request by an agency for
offers for a contract for the procurement of property or
services.

(2) The cancellation of the solicitation or other request.

(3) An award or proposed award of the contract.

(4) A termination or cancellation of an award of the
contract, if the written objection contains an allegation that
the termination or cancellation is based in whole or in part on
improprieties concerning the award of the contract.

33.102 General.

(@) Contracting officers shall consider all protests and
seek legal advice, whether protests are submitted before or
after award and whether filed directly with the agency or the
General Accounting Office (GAO). (See 19.302 for protests
of small business status, 19.305 for protests of disadvantaged
business status, and 19.307 for protests of service-disabled
veteran-owned small business status.)

(b) If, in connection with a protest, the head of an agency
determines that a solicitation, proposed award, or award does

not comply with the requirements of law or regulation, the
head of the agency may—

(1) Take any action that could have been recom-
mended by the Comptroller General had the protest been
filed with the General Accounting Office; and

(2) Pay appropriate costs as stated in 33.104(h).

(3) Require the awardee to reimburse the Govern-
ment’s costs, as provided in this paragraph, where a post-
award protest is sustained as the result of an awardee’s
intentional or negligent misstatement, misrepresentation, or
miscertification. In addition to any other remedy available,
and pursuant to the requirements of Subpart 32.6, the Gov-
ernment may collect this debt by offsetting the amount
against any payment due the awardee under any contract
between the awardee and the Government.

(i) When a protest is sustained by GAO under cir-
cumstances that may allow the Government to seek reim-
bursement for protest costs, the contracting officer will
determine whether the protest was sustained based on the
awardee’s negligent or intentional misrepresentation. If the
protest was sustained on several issues, protest costs shall be
apportioned according to the costs attributable to the
awardee’s actions.

(if) The contracting officer shall review the amount
of the debt, degree of the awardee’s fault, and costs of collec-
tion, to determine whether a demand for reimbursement
ought to be made. If it is in the best interests of the Govern-
ment to seek reimbursement, the contracting officer shall
notify the contractor in writing of the nature and amount of
the debt, and the intention to collect by offset if necessary.
Prior to issuing a final decision, the contracting officer shall
afford the contractor an opportunity to inspect and copy
agency records pertaining to the debt to the extent permitted
by statute and regulation, and to request review of the matter
by the head of the contracting activity.

(iii) When appropriate, the contracting officer shall
also refer the matter to the agency debarment official for
consideration under Subpart 9.4.

(c) In accordance with 31 U.S.C. 1558, with respect to
any protest filed with the GAO, if the funds available to the
agency for a contract at the time a protest is filed in connec-
tion with a solicitation for, proposed award of, or award of
such a contract would otherwise expire, such funds shall
remain available for obligation for 100 days after the date on
which the final ruling is made on the protest. A ruling is con-
sidered final on the date on which the time allowed for filing
an appeal or request for reconsideration has expired, or the
date on which a decision is rendered on such appeal or
request, whichever is later.

(d) Protest likely after award. The contracting officer may
stay performance of a contract within the time period con-
tained in paragraph 33.104(c)(1) if the contracting officer
makes a written determination that—
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(1) A protest is likely to be filed; and
(2) Delay of performance is, under the circumstances,
in the best interests of the United States.

(e) An interested party wishing to protest is encouraged to
seek resolution within the agency (see 33.103) before filing a
protest with the GAO, but may protest to the GAO in accor-
dance with GAO regulations (4 CFR part 21).

(f) No person may file a protest at GAO for a procure-
ment integrity violation unless that person reported to the
contracting officer the information constituting evidence of
the violation within 14 days after the person first discovered
the possible violation (41 U.S.C. 423(Q)).

33.103 Protests to the agency.

(a) Reference. Executive Order 12979, Agency Procure-
ment Protests, establishes policy on agency procurement
protests.

(b) Prior to submission of an agency protest, all parties
shall use their best efforts to resolve concerns raised by an
interested party at the contracting officer level through open
and frank discussions.

(c) The agency should provide for inexpensive, informal,
procedurally simple, and expeditious resolution of protests.
Where appropriate, the use of alternative dispute resolution
techniques, third party neutrals, and another agency’s per-
sonnel are acceptable protest resolution methods.

(d) The following procedures are established to resolve
agency protests effectively, to build confidence in the Gov-
ernment’s acquisition system, and to reduce protests outside
of the agency:

(1) Protests shall be concise and logically presented to
facilitate review by the agency. Failure to substantially com-
ply with any of the requirements of paragraph (d)(2) of this
section may be grounds for dismissal of the protest.

(2) Protests shall include the following information:

(i) Name, address, and fax and telephone numbers
of the protester.

(ii) Solicitation or contract number.

(iii) Detailed statement of the legal and factual
grounds for the protest, to include a description of resulting
prejudice to the protester.

(iv) Copies of relevant documents.

(v) Request for a ruling by the agency.

(vi) Statement as to the form of relief requested.

(vii) All information establishing that the protester
is an interested party for the purpose of filing a protest.

(viii) All information establishing the timeliness of
the protest.

(3) All protests filed directly with the agency will be
addressed to the contracting officer or other official desig-
nated to receive protests.
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(4) In accordance with agency procedures, interested
parties may request an independent review of their protest at
a level above the contracting officer; solicitations should
advise potential bidders and offerors that this review is avail-
able. Agency procedures and/or solicitations shall notify
potential bidders and offerors whether this independent
review is available as an alternative to consideration by the
contracting officer of a protest or is available as an appeal of
a contracting officer decision on a protest. Agencies shall
designate the official(s) who are to conduct this independent
review, but the official(s) need not be within the contracting
officer’s supervisory chain. When practicable, officials des-
ignated to conduct the independent review should not have
had previous personal involvement in the procurement. If
there is an agency appellate review of the contracting
officer’s decision on the protest, it will not extend GAQO’s
timeliness requirements. Therefore, any subsequent protest
to the GAO must be filed within 10 days of knowledge of
initial adverse agency action (4 CFR 21.2(a)(3)).

(e) Protests based on alleged apparent improprieties in a
solicitation shall be filed before bid opening or the closing
date for receipt of proposals. In all other cases, protests shall
be filed no later than 10 days after the basis of protest is
known or should have been known, whichever is earlier. The
agency, for good cause shown, or where it determines that a
protest raises issues significant to the agency’s acquisition
system, may consider the merits of any protest which is not
timely filed.

(f) Action upon receipt of protest. (1) Upon receipt of a
protest before award, a contract may not be awarded, pend-
ing agency resolution of the protest, unless contract award is
justified, in writing, for urgent and compelling reasons or is
determined, in writing, to be in the best interest of the Gov-
ernment. Such justification or determination shall be
approved at a level above the contracting officer, or by
another official pursuant to agency procedures.

(2) If award is withheld pending agency resolution of
the protest, the contracting officer will inform the offerors
whose offers might become eligible for award of the con-
tract. If appropriate, the offerors should be requested, before
expiration of the time for acceptance of their offers, to
extend the time for acceptance to avoid the need for resolici-
tation. In the event of failure to obtain such extension of
offers, consideration should be given to proceeding with
award pursuant to paragraph (f)(1) of this section.

(3) Upon receipt of a protest within 10 days after con-
tract award or within 5 days after a debriefing date offered to
the protester under a timely debriefing request in accordance
with 15.505 or 15.506, whichever is later, the contracting
officer shall immediately suspend performance, pending res-
olution of the protest within the agency, including any
review by an independent higher level official, unless
continued performance is justified, in writing, for urgent and
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SUBPART 36.5—CONTRACT CLAUSES

36.508

Subpart 36.5—Contract Clauses

36.500 Scope of subpart.

This subpart prescribes clauses for insertion in solicita-
tions and contracts for (a) construction and (b) dismantling,
demolition, or removal of improvements contracts. Provi-
sions and clauses prescribed elsewhere in the Federal Acqui-
sition Regulation (FAR) shall also be used in such
solicitations and contracts when the conditions specified in
the prescriptions for the provisions and clauses are
applicable.

36.501 Performance of work by the contractor.

(@) To assure adequate interest in and supervision of all
work involved in larger projects, the contractor shall be
required to perform a significant part of the contract work
with its own forces. The contract shall express this require-
ment in terms of a percentage that reflects the minimum
amount of work the contractor must perform with its own
forces. This percentage is (1) as high as the contracting
officer considers appropriate for the project, consistent with
customary or necessary specialty subcontracting and the
complexity and magnitude of the work, and (2) ordinarily
not less than 12 percent unless a greater percentage is
required by law or agency regulation. Specialties such as
plumbing, heating, and electrical work are usually subcon-
tracted, and should not normally be considered in establish-
ing the amount of work required to be performed by the
contractor.

(b) The contracting officer shall insert the clause at
52.236-1, Performance of Work by the Contractor, in solici-
tations and contracts, except those awarded pursuant to Sub-
parts 19.5, 19.8, 19.11, 19.13, or 19.14 when a fixed-price
construction contract is contemplated and the contract
amount is expected to exceed $1,000,000. The contracting
officer may insert the clause in solicitations and contracts
when a fixed-price construction contract is contemplated and
the contract amount is expected to be $1,000,000 or less.

36.502 Differing site conditions.

The contracting officer shall insert the clause at 52.236-2,
Differing Site Conditions, in solicitations and contracts when
a fixed-price construction contract or a fixed-price disman-
tling, demolition, or removal of improvements contract is
contemplated and the contract amount is expected to exceed
the simplified acquisition threshold. The contracting officer
may insert the clause in solicitations and contracts when a
fixed-price construction or a fixed-price contract for disman-
tling, demolition, or removal of improvements is contem-
plated and the contract amount is expected to be at or below
the simplified acquisition threshold.

36.503 Site investigation and conditions affecting the
work.

The contracting officer shall insert the clause at 52.236-3,
Site Investigation and Conditions Affecting the Work, in
solicitations and contracts when a fixed-price construction
contract or a fixed-price dismantling, demolition, or removal
of improvements contract is contemplated and the contract
amount is expected to exceed the simplified acquisition
threshold. The contracting officer may insert the clause in
solicitations and contracts when a fixed-price construction or
a fixed-price contract for dismantling, demolition, or
removal of improvements is contemplated and the contract
amount is expected to be at or below the simplified acquisi-
tion threshold.

36.504 Physical data.

The contracting officer shall insert the clause at 52.236-4,
Physical Data, in solicitations and contracts when a fixed-
price construction contract is contemplated and physical data
(e.g., test borings, hydrographic data, weather conditions
data) will be furnished or made available to offerors.

36.505 Material and workmanship.

The contracting officer shall insert the clause at 52.236-5,
Material and Workmanship, in solicitations and contracts for
construction contracts.

36.506 Superintendence by the contractor.

The contracting officer shall insert the clause at 52.236-6,
Superintendence by the Contractor, in solicitations and con-
tracts when a fixed-price construction contract or a fixed-
price dismantling, demolition, or removal of improvements
contract is contemplated and the contract amount is expected
to exceed the simplified acquisition threshold. The contract-
ing officer may insert the clause in solicitations and contracts
when a fixed-price construction or a fixed-price contract for
dismantling, demolition, or removal of improvements is con-
templated and the contract amount is expected to be at or
below the simplified acquisition threshold.

36.507 Permits and responsibilities.

The contracting officer shall insert the clause at 52.236-7,
Permits and Responsibilities, in solicitations and contracts
when a fixed-price or cost-reimbursement construction con-
tract or a fixed-price dismantling, demolition, or removal of
improvements contract is contemplated.

36.508 Other contracts.

The contracting officer shall insert the clause at 52.236-8,
Other Contracts, in solicitations and contracts when a fixed-
price construction contract or a fixed-price dismantling,
demolition, or removal of improvements contract is contem-
plated and the contract amount is expected to exceed the
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simplified acquisition threshold. The contracting officer may
insert the clause in solicitations and contracts when a fixed-
price construction or a fixed-price contract for dismantling,
demolition, or removal of improvements is contemplated
and the contract amount is expected to be at or below the
simplified acquisition threshold.

36.509 Protection of existing vegetation, structures,
equipment, utilities, and improvements.

The contracting officer shall insert the clause at 52.236-9,
Protection of Existing \Vegetation, Structures, Equipment,
Utilities, and Improvements, in solicitations and contracts
when a fixed-price construction contract or a fixed-price dis-
mantling, demolition, or removal of improvements contract
is contemplated and the contract amount is expected to
exceed the simplified acquisition threshold. The contracting
officer may insert the clause in solicitations and contracts
when a fixed-price construction or a fixed-price contract for
dismantling, demolition, or removal of improvements is con-
templated and the contract amount is expected to be at or
below the simplified acquisition threshold.

36.510 Operations and storage areas.

The contracting officer shall insert the clause at
52.236-10, Operations and Storage Areas, in solicitations
and contracts when a fixed-price construction contract or a
fixed-price dismantling, demolition, or removal of improve-
ments contract is contemplated and the contract amount is
expected to exceed the simplified acquisition threshold. The
contracting officer may insert the clause in solicitations and
contracts when a fixed-price construction or a fixed-price
contract for dismantling, demolition, or removal of improve-
ments is contemplated and the contract amount is expected
to be at or below the simplified acquisition threshold.

36.511 Use and possession prior to completion.

The contracting officer shall insert the clause at
52.236-11, Use and Possession Prior to Completion, in solic-
itations and contracts when a fixed-price construction con-
tract is contemplated and the contract award amount is
expected to exceed the simplified acquisition threshold. This
clause may be inserted in solicitations and contracts when
the contract amount is expected to be at or below the simpli-
fied acquisition threshold.

36.512 Cleaning up.

The contracting officer shall insert the clause at
52.236-12, Cleaning Up, in solicitations and contracts when
a fixed-price construction contract or a fixed-price disman-
tling, demolition, or removal of improvements contract is
contemplated and the contract amount is expected to exceed
the simplified acquisition threshold. The contracting officer
may insert the clause in solicitations and contracts when a
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fixed-price construction or a fixed-price contract for disman-
tling, demolition, or removal of improvements is contem-
plated and the contract amount is expected to be at or below
the simplified acquisition threshold.

36.513 Accident prevention.

(@) The contracting officer shall insert the clause at
52.236-13, Accident Prevention, in solicitations and con-
tracts when a fixed-price construction contract or a fixed-
price dismantling, demolition, or removal of improvements
contract is contemplated and the contract amount is expected
to exceed the simplified acquisition threshold. The contract-
ing officer may insert the clause in solicitations and contracts
when a fixed-price construction or a fixed-price contract for
dismantling, demolition, or removal of improvements is con-
templated and the contract amount is expected to be at or
below the simplified acquisition threshold. If the contract
will involve work of a long duration or hazardous nature, the
contracting officer shall use the clause with its Alternate I.

(b) The contracting officer shall insert the clause or the
clause with its Alternate I in solicitations and contracts when
a contract for services to be performed at Government facili-
ties (see 48 CFR part 37) is contemplated, and technical rep-
resentatives advise that special precautions are appropriate.

(c) The contracting officer should inform the Occupa-
tional Safety and Health Administration (OSHA), or other
cognizant Federal, State, or local officials, of instances
where the contractor has been notified to take immediate
action to correct serious or imminent dangers.

36.514 Availability and use of utility services.

The contracting officer shall insert the clause at
52.236-14, Availability and Use of Utility Services, in solici-
tations and contracts when a fixed-price construction con-
tract or a fixed-price dismantling, demolition, or removal of
improvements contract is contemplated, the contract is to be
performed on Government sites, and the contracting officer
decides (a) that the existing utility system(s) is adequate for
the needs of both the Government and the contractor, and (b)
furnishing it is in the Government’s interest. When this
clause is used, the contracting officer shall list the available
utilities in the contract.

36.515 Schedules for construction contracts.

The contracting officer may insert the clause at
52.236-15, Schedules for Construction Contracts, in solicita-
tions and contracts when a fixed-price construction contract
is contemplated, the contract amount is expected to exceed
the simplified acquisition threshold, and the period of actual
work performance exceeds 60 days. This clause may also be
inserted in such solicitations and contracts when work per-
formance is expected to last less than 60 days and an unusual
situation exists that warrants imposition of the requirements.
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52.216-17 Incentive Price Revision—Successive Targets.

52.216-18 Ordering.

52.216-19 Order Limitations.

52.216-20 Definite Quantity.

52.216-21 Requirements.

52.216-22 Indefinite Quantity.

52.216-23 Execution and Commencement of Work.

52.216-24 Limitation of Government Liability.

52.216-25 Contract Definitization.

52.216-26 Payments of Allowable Costs Before

Definitization.

Single or Multiple Awards.

Multiple Awards for Advisory and Assistance

Services.

[Reserved]

Cancellation Under Multi-year Contracts.

Evaluation Exclusive of Options.

Evaluation of Options Exercised at Time of

Contract Award.

Evaluation of Options.

Option for Increased Quantity.

Option for Increased Quantity—Separately Priced

Line Item.

Option to Extend Services.

Option to Extend the Term of the Contract.

[Reserved]

Small Business Program Representations.

Equal Low Bids.

Notice of Total HUBZone Set-Aside.

Notice of Price Evaluation Preference for

HUBZone Small Business Concerns.

Very Small Business Set-Aside.

Notice of Total Small Business Set-Aside.

Notice of Partial Small Business Set-Aside.

52.219-8 Utilization of Small Business Concerns.

52.219-9 Small Business Subcontracting Plan.

52.219-10 Incentive Subcontracting Program.

52.219-11 Special 8(a) Contract Conditions.

52.219-12 Special 8(a) Subcontract Conditions.

52.219-13 [Reserved]

52.219-14 Limitations on Subcontracting.

52.219-15 [Reserved]

52.219-16 Liquidated Damages—Subcontracting Plan.

52.219-17 Section 8(a) Award.

52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns.

52.219-19 Small Business Concern Representation for the
Small Business Competitiveness Demonstration
Program.

52.219-20 Notice of Emerging Small Business Set-Aside.

52.219-21 Small Business Size Representation for Targeted
Industry Categories under the Small Business
Competitiveness Demonstration Program.

52.219-22 Small Disadvantaged Business Status.

52.216-27
52.216-28

52.217-1
52.217-2
52.217-3
52.217-4

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218

52.219-1
52.219-2
52.219-3
52.219-4

52.219-5
52.219-6
52.219-7

52.219-23 Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns.

52.219-24 Small Disadvantaged Business Participation
Program—Targets.

52.219-25 Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting.

52.219-26 Small Disadvantaged Business Participation

Program—Incentive Subcontracting.

Notice of Total Service-Disabled Veteran-Owned

Small Business Set-Aside.

[Reserved]

[Reserved]

Notice to the Government of Labor Disputes.

Payment for Overtime Premiums.

Convict Labor.

Contract Work Hours and Safety Standards Act—

Overtime Compensation.

[Reserved]

Davis-Bacon Act.

Withholding of Funds.

52.222-8 Payrolls and Basic Records.

52.222-9 Apprentices and Trainees.

52.222-10 Compliance with Copeland Act Requirements.

52.222-11 Subcontracts (Labor Standards).

52.222-12 Contract Termination—Debarment.

52.222-13 Compliance with Davis-Bacon and Related Act
Regulations.

52.222-14 Disputes Concerning Labor Standards.

52.222-15 Certification of Eligibility.

52.222-16 Approval of Wage Rates.

52.222-17 Labor Standards for Construction Work—
Facilities Contracts.

52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.

52.222-19 Child Labor—Cooperation with Authorities and
Remedies.

52.222-20 Walsh-Healey Public Contracts Act.

52.222-21 Prohibition of Segregated Facilities.

52.222-22 Previous Contracts and Compliance Reports.

52.222-23 Notice of Requirement for Affirmative Action to

Ensure Equal Employment Opportunity for

Construction.

Preaward On-Site Equal Opportunity Compliance

Evaluation.

52.222-25 Affirmative Action Compliance.

52.222-26 Equal Opportunity.

52.222-27 Affirmative Action Compliance Requirements for

Construction.

[Reserved]

Notification of Visa Denial.

Davis-Bacon Act—Price Adjustment (None or

Separately Specified Method).

Davis-Bacon Act—~Price Adjustment (Percentage

Method).

52.219-27

52.220
52.221
52.222-1
52.222-2
52.222-3
52.222-4

52.222-5

52.222-6
52.222-7

52.222-24

52.222-28
52.222-29
52.222-30

52.222-31

52-3
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52.222-32 Davis-Bacon Act—Price Adjustment (Actual
Method).

52.222-33 [Reserved]

52.222-34 [Reserved]

52.222-35 Equal Opportunity for Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible
Veterans.

52.222-36 Affirmative Action for Workers with Disabilities.

52.222-37 Employment Reports on Special Disabled
Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans.

52.222-38 Compliance with Veterans' Employment
Reporting Requirements.

52.222-39 [Reserved]

52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965, as Amended.

52.222-42 Statement of Equivalent Rates for Federal Hires.

52.222-43 Fair Labor Standards Act and Service Contract
Act—Price Adjustment (Multiple Year and
Option Contracts).

52.222-44 Fair Labor Standards Act and Service Contract
Act—Price Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.

52.222-47 SCA Minimum Wages and Fringe Benefits
Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining
Agreements (CBA).

52.222-48 Exemption from Application of Service Contract
Act Provisions for Contracts for Maintenance,
Calibration, and/or Repair of Certain Information
Technology, Scientific and Medical and/or Office
and Business Equipment—Contractor
Certification.

52.222-49 Service Contract Act—Place of Performance
Unknown.

52.222-50 [Reserved]

52.223-1 [Reserved]

52.223-2 [Reserved]

52.223-3 Hazardous Material Identification and Material
Safety Data.

52.223-4 Recovered Material Certification.

52.223-5 Pollution Prevention and Right-to-Know

Information.

Drug-Free Workplace.

Notice of Radioactive Materials.

[Reserved]

52.223-6
52.223-7
52.223-8
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52.223-9 Estimate of Percentage of Recovered Material
Content for EPA-Designated Products.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances.

52.223-12 Refrigeration Equipment and Air Conditioners.

52.223-13 Certification of Toxic Chemical Release
Reporting.

52.223-14 Toxic Chemical Release Reporting.

52.224-1 Privacy Act Natification.
52.224-2 Privacy Act.
52.225-1 Buy American Act—Supplies.

52.225-2
52.225-3

Buy American Act Certificate.

Buy American Act—Free Trade Agreements—

Israeli Trade Act.

52.225-4 Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.

52.225-5 Trade Agreements.

52.225-6 Trade Agreements Certificate.

52.225-7 Waiver of Buy American Act for Civil Aircraft
and Related Articles.

52.225-8 Duty-Free Entry.

52.225-9 Buy American Act—Construction Materials.

52.225-10 Notice of Buy American Act Requirement—
Construction Materials.

52.225-11 Buy American Act—Construction Materials
under Trade Agreements.

52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.

52.225-13 Restrictions on Certain Foreign Purchases.

52.225-14 Inconsistency between English Version and
Translation of Contract.

52.225-15 Sanctioned European Union Country End
Products.

52.225-16 Sanctioned European Union Country Services.

52.225-17 Evaluation of Foreign Currency Offers.

52.226-1 Utilization of Indian Organizations and Indian-

Owned Economic Enterprises.

Historically Black College or University and

Minority Institution Representation.

52.227-1 Authorization and Consent.

52.227-2 Notice and Assistance Regarding Patent and
Copyright Infringement.

52.227-3 Patent Indemnity.

52.227-4 Patent Indemnity—Construction Contracts.

52.227-5 Waiver of Indemnity.

52.227-6 Royalty Information.

52.227-7 Patents—Notice of Government Licensee.

52.227-8 [Reserved]

52.227-9 Refund of Royalties.

52.226-2
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52.212-2 Evaluation—Commercial Items.
As prescribed in 12.301(c), the Contracting Officer may
insert a provision substantially as follows:

EVALUATION—COMMERCIAL ITEMS (JAN 1999)

(&) The Government will award a contract resulting from
this solicitation to the responsible offeror whose offer con-
forming to the solicitation will be most advantageous to the
Government, price and other factors considered. The follow-
ing factors shall be used to evaluate offers:

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past perfor-
mance (see FAR 15.304); (iv) small disadvantaged business
participation; and include them in the relative order of impor-
tance of the evaluation factors, such as in descending order
of importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total price for all options to the
total price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices are
significantly unbalanced. Evaluation of options shall not
obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before
the offer's specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following provi-
sion:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS ( MAY 2004)

(a) Definitions. As used in this provision:

“Emerging small business” means a small business con-
cern whose size is no greater than 50 percent of the numerical
size standard for the NAICS code designated.

“Forced or indentured child labor” means all work or ser-
vice—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR part 121 and size standards in this solicita-
tion.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more women; or
in the case of any publicly owned business, at least 51 percent
of its stock is owned by one or more women; and whose man-
agement and daily business operations are controlled by one
or more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(b) Taxpayer ldentification Number (TIN) (26 U.S.C.
6109, 31 U.S.C. 7701). (Not applicable if the offeror is

52.2-27
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required to provide this information to a central contractor
registration database to be eligible for award.)

(1) All offerors must submit the information required in
paragraphs (b)(3) through (b)(5) of this provision to comply
with debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the
Internal Revenue Service (IRS).

(2) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the off-
eror’s relationship with the Government (31 U.S.C.
7701(c)(3)). If the resulting contract is subject to the payment
reporting requirements described in FAR 4.904, the TIN pro-
vided hereunder may be matched with IRS records to verify
the accuracy of the offeror’s TIN.

(3) Taxpayer ldentification Number (TIN).

 TIN:

[ TIN has been applied for.

[ TIN is not required because:

([ Offeror is a nonresident alien, foreign corpora-
tion, or foreign partnership that does not have
income effectively connected with the conduct
of a trade or business in the United States and
does not have an office or place of business or a
fiscal paying agent in the United States;

a Offeror is an agency or instrumentality of a for-
eign government;

([ Offeror is an agency or instrumentality of the
Federal Government.

(4) Type of organization.

Sole proprietorship;

Partnership;

Corporate entity (not tax-exempt);

Corporate entity (tax-exempt);

Government entity (Federal, State, or local);
Foreign government;

International organization per 26 CFR 1.6049-4;
Other

(5) Common parent.

(a Offeror is not owned or controlled by a common
parent;

(1 Name and TIN of common parent:
Name
TIN

(c) Offerors must complete the following representations
when the resulting contract will be performed in the United
States or its outlying areas. Check all that apply.

(1) Small business concern. The offeror represents as
part of its offer that it O is, 1 is not a small business concern.

oo dodod
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(2) Veteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resents as part of its offer that it (d is, 1 is not a veteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (c)(2) of
this provision.] The offeror represents as part of its offer that
itdis, s not a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents, for general statistical purposes, that it (1 is, [ is not a
small disadvantaged business concern as defined in 13 CFR
124.1002.

(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resents that it 1 is, A is not a women-owned small business
concern.

NoTE: Complete paragraphs (c)(6) and (c)(7) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(6) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself as a small
business concern in paragraph (c)(1) of this provision.] The
offeror represents that it [ is a women-owned business con-
cern.

(7) Tie bid priority for labor surplus area concerns. If
this is an invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:

(8) Small Business Size for the Small Business Com-
petitiveness Demonstration Program and for the Targeted
Industry Categories under the Small Business Competitive-
ness Demonstration Program. [Complete only if the offeror
has represented itself to be a small business concern under the
size standards for this solicitation.]

(i) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).] The
offeror represents as part of its offer that it 1 is, T is not an
emerging small business.

(ii) [Complete only for solicitations indicated in an
addendum as being for one of the targeted industry categories
(TICs) or four designated industry groups (DIGs).] Offeror
represents as follows:



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.212-4

itation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfer—Central Contractor Registra-
tion, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than Central Contractor Registration), or applicable
agency procedures.

(C) EFT banking information is not required if
the Government waived the requirement to pay by EFT.

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at 5
CFR part 1315.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(i) Payment.—(1) Items accepted. Payment shall be made
for items accepted by the Government that have been deliv-
ered to the delivery destinations set forth in this contract.

(2) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(3) Electronic Funds Transfer (EFT). If the Govern-
ment makes payment by EFT, see 52.212-5(b) for the appro-
priate EFT clause.

(4) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of
the invoice. For the purpose of computing the discount
earned, payment shall be considered to have been made on the
date which appears on the payment check or the specified
payment date if an electronic funds transfer payment is made.

(5) Overpayments. If the Contractor becomes aware of
a duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing
or invoice payment, the Contractor shall immediately notify
the Contracting Officer and request instructions for disposi-
tion of the overpayment.

(j) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if transportation
is f.0.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is f.0.b.
destination.

(K) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(I) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or

any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract terms and conditions, or fails to pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(p) Limitation of liability. Except as otherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficiencies in accepted items.

(g) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated funds to influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 327, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(FAC 2001-23)  52.2-33
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(s) Order of precedence. Any inconsistencies in this solic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including
any license agreements for computer software.

(5) Solicitation provisions if this is a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(t) Central Contractor Registration (CCR). (1)  Unless
exempted by an addendum to this contract, the Contractor
is responsible during performance and through final pay-
ment of any contract for the accuracy and completeness of
the data within the CCR database, and for any liability
resulting from the Government’s reliance on inaccurate or
incomplete data. To remain registered in the CCR data-
base after the initial registration, the Contractor is required
to review and update on an annual basis from the date of
initial registration or subsequent updates its information in
the CCR database to ensure it is current, accurate and com-
plete. Updating information in the CCR does not alter the
terms and conditions of this contract and is not a substitute
for a properly executed contractual document.

(2)(i) If a Contractor has legally changed its business
name, “doing business as” name, or division name (which-
ever is shown on the contract), or has transferred the assets
used in performing the contract, but has not completed the
necessary requirements regarding novation and change-of-
name agreements in FAR Subpart 42.12, the Contractor shall
provide the responsible Contracting Officer a minimum of
one business day’s written notification of its intention to (A)
change the name in the CCR database; (B) comply with the
requirements of Subpart 42.12; and (C) agree in writing to the
timeline and procedures specified by the responsible Con-
tracting Officer. The Contractor must provide with the noti-
fication sufficient documentation to support the legally
changed name.

(i) If the Contractor fails to comply with the require-
ments of paragraph (t)(2)(i) of this clause, or fails to perform
the agreement at paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the CCR information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

52.2-34

(3) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assign-
ment of claims (see Subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the CCR database.
Information provided to the Contractor’s CCR record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered
to be incorrect information within the meaning of the “Sus-
pension of payment” paragraph of the EFT clause of this con-
tract.

(4) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via the
internet at http://www.ccr.gov or by calling 1-888-227-2423
or 269-961-5757.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement  Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (MAY 2004)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clause, which is incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items: 52.233-3, Protest after Award (Auc 1996) (31
U.S.C. 3553).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (JuL 1995), with Alternate | (OcT 1995) (41
U.S.C. 253g and 10 U.S.C. 2402).

__(2) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__(3)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 1999) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__(4)(1) 52.219-5, Very Small Business Set-Aside
(JUNE 2003) (Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).

__(ii) Alternate 1 (MAR 1999) of 52.219-5.
__ (iii) Alternate Il (JUNE 2003) of 52.219-5.
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_(5)(i) 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).

__ (i) Alternate I (OcT 1995) of 52.219-6.
__(iii) Alternate 11 (MAR 2004) of 52.219-6.

__ (B)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (i) Alternate I (OcT 1995) of 52.219-7.
__(iii) Alternate 11 (MAR 2004) of 52.219-7.

__ (7) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).

__ (8)(i)52.219-9, Small Business Subcontracting
Plan (JAN 2002) (15 U.S.C. 637(d)(4).

__(ii) Alternate 1 (OcT 2001) of 52.219-9.
__(iii) Alternate 11 (OcT 2001) of 52.219-9.

__(9) 52.219-14, Limitations on Subcontracting (DEC
1996) (15 U.S.C. 637(a)(14)).

__ (10)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(JUNE 2003) (Pub. L. 103-355, section 7102, and 10 U.S.C.
2323) (if the offeror elects to waive the adjustment, it shall
so indicate in its offer).

__ (i) Alternate I (JUNE 2003) of 52.219-23.

_ (11) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(OcT 1999) (Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

_ (12) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting (OcT
2000) (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).

__(13) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (May 2004).

__ (14) 52.222-3, Convict Labor (JuNE 2003) (E.O.
11755).
| __(15) 52.222-19, Child Labor—Cooperation with

Authorities and Remedies (JAN 2004) (E.O. 13126).
__(16) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

| __ (17) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).
| __ (18) 52.222-35, Equal Opportunity for Special

Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (Dec 2001) (38 U.S.C. 4212).

| __(19) 52.222-36, Affirmative Action for Workers
with Disabilities (JuN 1998) (29 U.S.C. 793).
| __ (20) 52.222-37, Employment Reports on Special

Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (Dec 2001) (38 U.S.C. 4212).
| _(21)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products (AUG
2000) (42 U.S.C. 6962(c)(3)(A)(ii)).
__ (ii) Alternate 1 (AuG 2000) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)).
_(22) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d).

__ (23)(i) 52.225-3, Buy American Act—Free Trade |
Agreements—Israeli Trade Act (JAN 2004) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L. 108-
77,108-78).

__ (i) Alternate I (JAN 2004) of 52.225-3.
__(iii) Alternate 11 (JAN 2004) of 52.225-3.

__ (24) 52.225-5, Trade Agreements (JAN 2004) |
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (25) 52.225-13, Restrictions on Certain Foreign |
Purchases (Dec 2003) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (26) 52.225-15, Sanctioned European Union |
Country End Products (FEB 2000) (E.O. 12849).

__ (27) 52.225-16, Sanctioned European Union |
Country Services (FEB 2000) (E.O. 12849).

__(28)52.232-29, Terms for Financing of Purchases of |
Commercial Items (FEB 2002) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

__ (29) 52.232-30, |Installment Payments for |
Commercial Items (OcT 1995) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

__ (30) 52.232-33, Payment by Electronic Funds |
Transfer—Central Contractor Registration (OcT 2003)
(31 U.S.C. 3332).

__ (31) 52.232-34, Payment by Electronic Funds |
Transfer—Other than Central Contractor Registration (MAY
1999) (31 U.S.C. 3332).

__ (32) 52.232-36, Payment by Third Party (MAY |
1999) (31 U.S.C. 3332).

__(33) 52.239-1, Privacy or Security Safeguards (AUG |
1996) (5 U.S.C. 552a).

__ (34)(i) 52.247-64, Preference for Privately Owned |
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241 and 10 U.S.C. 2631)..

__ (i) Alternate | (APR 1984) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in
this contract by reference to implement provisions of law or
Executive orders applicable to acquisitions of commercial
items:

[Contracting Officer check as appropriate.]

_ (1) 52.222-41, Service Contract Act of 1965, as
Amended (MAY 1989) (41 U.S.C. 351, et seq.).

__(2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351, et

seq.).
52.2-35
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__(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreements
(CBA) (MAY 1989) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,
is in excess of the simplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the records relating to the work
terminated shall be made available for 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in paragraphs (i) through (vi) of this paragraph in a subcon-
tract for commercial items. Unless otherwise indicated below,
the extent of the flow down shall be as required by the
clause—

(i) 52.219-8, Utilization of Small Business Concerns
| (MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns)
exceeds $500,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting opportunities.

(if) 52.222-26, Equal Opportunity (APr 2002) (E.O.
11246).

52.2-36

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.222-41, Service Contract Act of 1965, as
Amended (MAY 1989), flow down required for all subcon-
tracts subject to the Service Contract Act of 1965 (41 U.S.C.
351, et seq.).

(vi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241 and 10 U.S.C. 2631). Flow down required in accordance
with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-
graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause”.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(i) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(i) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—
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(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, alternatively, shall include the following information
on the invoice, in addition to that required in paragraph (c)(1)
of this clause:

(i) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”
(ii) Shipment number.
(iif) Mode of shipment.
(iv) At line item level—
(A) National stock number and/or manufacturer's
part number;
(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if
in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
the following information at the line item level, in addition to
that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(ii) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor shall
mark all outer shipping containers “FAST PAY.”

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
guotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (MAY 2004)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (JUNE 2003) (E.O.
11755).

(ii) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (Dec 2003) (E.o.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(v) 52.233-3, Protest After Award (AuG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.232-1, Payments (APR 1984).

(if) 52.232-8, Discounts for Prompt Payment (FEB
2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (OcT 2003).

(v) 52.233-1, Disputes (JuLY 2002).

52.2-37
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(vi) 52.244-6, Subcontracts for Commercial Items
| (MAY 2004).
(vii) 52.253-1,
(JAN 1991).
(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2004) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase
threshold.)

(if) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed out-
side the United States by employees recruited outside the
United States.) (For purposes of this clause, United States
includes the 50 States, the District of Columbia, Puerto Rico,
the Northern Mariana Islands, American Samoa, Guam, the
U.S. Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DeEc 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States,
District of Columbia, Puerto Rico, the Northern Mariana
Islands, American Samoa, Guam, the U.S. Virgin Islands,
Johnston Island, Wake Island, or the outer continental shelf
lands).

Computer Generated Forms

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AuG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d) (Applies to contracts for supplies,
and to contracts for services involving the furnishing of sup-
plies, for use in the United States or its outlying areas, if the
value of the supply contract or supply portion of a service con-
tract exceeds the micro-purchase threshold and the acquisi-
tion—

52.2-38

(A) Is set aside for small business concerns; or

(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (OcT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT informa-
tion.)

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (May 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241). (Applies to supplies transported by ocean vessels
(except for the types of subcontracts listed at 47.504(d).)

(2) Listed below are additional clauses that may
apply:
(i) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment (JuLy 1995) (Applies to
contracts over $25,000).

(i) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.0.b. Origin (JUNE 1988) (Applies
to supplies if delivery is f.0.b. origin).

(iv) 52.247-34, F.0.b. Destination (Nov 1991)
(Applies to supplies if delivery is f.0.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
given in full text. Upon request, the Contracting Officer
will make their full text available. Also, the full text of a
clause may be accessed electronically at this/these
address(es):

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—
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SMALL BUSINESS PROGRAM REPRESENTATIONS
(MAY 2004)

(@)(1) The North American Industry Classification System
(NAICS) code for this acquisition is
[insert NAICS code].

(2) The small business size standard is
[insert size standard].

(3) The small business size standard for a concern
which submits an offer in its own name, other than on a con-
struction or service contract, but which proposes to furnish a
product which it did not itself manufacture, is 500 employees.

(b) Representations. (1) The offeror represents as part of
its offer that it is, 1 is not a small business concern.

(2) [Complete only if the offeror represented itself as a
small business concern in paragraph (b)(1) of this provision.]
The offeror represents, for general statistical purposes, that it
[ is, O is not, a small disadvantaged business concern as
defined in 13 CFR 124.1002.

(3) [Complete only if the offeror represented itself as a
small business concern in paragraph (b)(1) of this provision.]
The offeror represents as part of its offer that it  is, 4 is not
a women-owned small business concern.

(4) [Complete only if the offeror represented itself as a
small business concern in paragraph (b)(1) of this provision.]
The offeror represents as part of its offer that it (1 is, [ is not
a veteran-owned small business concern.

(5) [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (b)(4) of
this provision.] The offeror represents as part of its offer that
it is, [ is not a service-disabled veteran-owned small busi-
ness concern.

(6) [Complete only if the offeror represented itself as a
small business concern in paragraph (b)(1) of this provision.]
The offeror represents, as part of its offer, that—

(i) It Qis, O is not a HUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by
the Small Business Administration, and no material change in
ownership and control, principal office, or HUBZone
employee percentage has occurred since it was certified by
the Small Business Administration in accordance with 13
CFR part 126; and

(i) ItQis, A is not a joint venture that complies with
the requirements of 13 CFR part 126, and the representation
in paragraph (b)(6)(i) of this provision is accurate for the
HUBZone small business concern or concerns that are partic-
ipating in the joint venture. [The offeror shall enter the name
or names of the HUBZone small business concern or con-
cerns that are participating in the joint venture: ]
Each HUBZone small business concern participating in the
joint venture shall submit a separate signed copy of the HUB-
Zone representation.

(c) Definitions. As used in this provision—

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteriain 13 CFR part 121 and the size standard in paragraph
(a) of this provision.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(d) Notice. (1) If this solicitation is for supplies and has
been set aside, in whole or in part, for small business con-
cerns, then the clause in this solicitation providing notice of
the set-aside contains restrictions on the source of the end
items to be furnished.

(2) Under 15 U.S.C. 645(d), any person who misrepre-
sents a firm’s status as a small, HUBZone small, small disad-
vantaged, or women-owned small business concern in order
to obtain a contract to be awarded under the preference pro-
grams established pursuant to section 8(a), 8(d), 9, or 15 of
the Small Business Act or any other provision of Federal law
that specifically references section 8(d) for a definition of pro-
gram eligibility, shall—

(i) Be punished by imposition of fine, imprisonment,
or both;
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(ii) Be subject to administrative remedies, including
suspension and debarment; and

(iii) Be ineligible for participation in programs con-
ducted under the authority of the Act.

(End of provision)

Alternate I (Apr 2002). As prescribed in 19.308(a)(2), add
the following paragraph (b)(7) to the basic provision:

(7) [Complete if offeror represented itself as disadvan-
taged in paragraph (b)(2) of this provision.] The offeror shall
check the category in which its ownership falls:

Black American.

Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Vietnam,
Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwealth of the
Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, the Maldives Islands, or Nepal).

Individual/concern, other than one of the preced-
ing.

52.219-2 Equal Low Bids.
As prescribed in 19.308(c), insert the following provision:

EQUAL Low BIDs (OcT 1995)

(@) This provision applies to small business concerns only.

(b) The bidder's status as a labor surplus area (LSA) con-
cern may affect entitlement to award in case of tie bids. If the
bidder wishes to be considered for this priority, the bidder
must identify, in the following space, the LSA in which the
costs to be incurred on account of manufacturing or produc-
tion (by the bidder or the first-tier subcontractors) amount to
more than 50 percent of the contract price.

(c) Failure to identify the labor surplus areas as specified
in paragraph (b) of this provision will preclude the bidder
from receiving priority consideration. If the bidder is
awarded a contract as a result of receiving priority consider-
ation under this provision and would not have otherwise
received award, the bidder shall perform the contract or cause
the contract to be performed in accordance with the obliga-
tions of an LSA concern.

(End of provision)
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52.219-3 Notice of Total HUBZone Set-Aside.
As prescribed in 19.1308(a), insert the following clause:

NoTICE OF TOTAL HUBZONE SET-ASIDE (JAN 1999)

(a) Definition. “HUBZone small business concern,” as
used in this clause, means a small business concern that
appears on the List of Qualified HUBZone Small Business
Concerns maintained by the Small Business Administration.

(b) General. (1) Offers are solicited only from HUBZone
small business concerns. Offers received from concerns that
are not HUBZone small business concerns shall not be con-
sidered.

(2) Any award resulting from this solicitation will be
made to a HUBZone small business concern.

(c) Agreement. A HUBZone small business concern
agrees that in the performance of the contract, in the case of a
contract for—

(1) Services (except construction), at least 50 percent of
the cost of personnel for contract performance will be spent
for employees of the concern or employees of other HUB-
Zone small business concerns;

(2) Supplies (other than acquisition from a nonmanu-
facturer of the supplies), at least 50 percent of the cost of man-
ufacturing, excluding the cost of materials, will be performed
by the concern or other HUBZone small business concerns;

(3) General construction, at least 15 percent of the cost
of the contract performance incurred for personnel will be
spent on the concern's employees or the employees of other
HUBZone small business concerns; or

(4) Construction by special trade contractors, at least
25 percent of the cost of the contract performance incurred for
personnel will be spent on the concern's employees or the
employees of other HUBZone small business concerns.

(d) A HUBZone joint venture agrees that, in the perfor-
mance of the contract, the applicable percentage specified in
paragraph (c) of this clause will be performed by the HUB-
Zone small business participant or participants.

(e) A HUBZone small business concern nonmanufacturer
agrees to furnish in performing this contract only end items
manufactured or produced by HUBZone small business man-
ufacturer concerns. This paragraph does not apply in connec-
tion with construction or service contracts.

(End of clause)
52.219-4 Notice of Price Evaluation Preference for

HUBZone Small Business Concerns.
As prescribed in 19.1308(b), insert the following clause:

NOTICE OF PRICE EVALUATION PREFERENCE FOR
HUBZONE SMALL BUSINESS CONCERNS (JAN 1999)

(a) Definition. “HUBZone small business concern,” as
used in this clause, means a small business concern that
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appears on the List of Qualified HUBZone Small Business
Concerns maintained by the Small Business Administration.

(b) Evaluation preference. (1) Offers will be evaluated by
adding a factor of 10 percent to the price of all offers,
except—

(i) Offers from HUBZone small business concerns
that have not waived the evaluation preference;

(ii) Otherwise successful offers from small business
concerns;

(iii) Otherwise successful offers of eligible products
under the Trade Agreements Act when the dollar threshold for
application of the Act is exceeded (see 25.402 of the Federal
Acquisition Regulation (FAR)); and

(iv) Otherwise successful offers where application
of the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government.

(2) The factor of 10 percent shall be applied on a line
item basis or to any group of items on which award may be
made. Other evaluation factors described in the solicitation
shall be applied before application of the factor.

(3) A concern that is both a HUBZone small business
concern and a small disadvantaged business concern will
receive the benefit of both the HUBZone small business price
evaluation preference and the small disadvantaged business
price evaluation adjustment (see FAR clause 52.219-23).
Each applicable price evaluation preference or adjustment
shall be calculated independently against an offeror's base
offer. These individual preference amounts shall be added
together to arrive at the total evaluated price for that offer.

(c) Waiver of evaluation preference. A HUBZone small
business concern may elect to waive the evaluation prefer-
ence, in which case the factor will be added to its offer for
evaluation purposes. The agreements in paragraph (d) of this
clause do not apply if the offeror has waived the evaluation
preference.

([ Offeror elects to waive the evaluation preference.

(d) Agreement. A HUBZone small business concern
agrees that in the performance of the contract, in the case of a
contract for—

(1) Services (except construction), at least 50 percent of
the cost of personnel for contract performance will be spent
for employees of the concern or employees of other HUB-
Zone small business concerns;

(2) Supplies (other than procurement froma nonman-
ufacturer of such supplies), at least 50 percent of the cost of
manufacturing, excluding the cost of materials, will be per-
formed by the concern or other HUBZone small business con-
cerns;

(3) General construction, at least 15 percent of the cost
of the contract performance incurred for personnel will be
will be spent on the concern's employees or the employees of
other HUBZone small business concerns; or

(4) Construction by special trade contractors, at least
25 percent of the cost of the contract performance incurred for
personnel will be spent on the concern's employees or the
employees of other HUBZone small business concerns.

(e) A HUBZone joint venture agrees that in the perfor-
mance of the contract, the applicable percentage specified in
paragraph (d) of this clause will be performed by the HUB-
Zone small business participant or participants.

(f) A HUBZone small business concern nonmanufacturer
agrees to furnish in performing this contract only end items
manufactured or produced by HUBZone small business man-
ufacturer concerns. This paragraph does not apply in connec-
tion with construction or service contracts.

(End of clause)

52.219-5 Very Small Business Set-Aside.
As prescribed in 19.905, insert the following clause:

VERY SMALL BUSINESS SET-ASIDE (JUNE 2003)

(a) Definition. “Very Small Business Concern,” as used in
this clause, means a concern whose headquarters is located
within the geographical area served by a designated SBA dis-
trict (see 13 CFR 125.7(b)); which, together with its affiliates,
has no more than 15 employees and has average annual
receipts that do not exceed $1 million.

(b) Eligibility. (1) Only those firms headquartered in the
Small Business Administration (SBA)
district [Contracting Officer shall insert the applicable SBA
designated district. If the geographic area is served by the
SBA Los Angeles or Santa Ana District offices, list both] are
eligible for this acquisition.

(2) Offers or quotations under this acquisition are solic-
ited from very small business concerns only. Offers that are
from other than an eligible very small business concern shall
not be considered and shall be rejected. The offeror repre-
sents that it is an eligible very small business concern by sub-
mission of an offer or quotation.

(c) Agreement. A very small business concern submitting
an offer in its own name shall furnish, in performing the con-
tract, only end items manufactured or produced by small busi-
ness concerns in the United States or its outlying areas.

(End of clause)

Alternate | (Mar 1999). As prescribed in 19.905(a), delete
paragraph (c) of the basic clause.

Alternate 1l (June 2003). As prescribed in 19.905(b), sub-
stitute the following paragraph (c) for paragraph (c) of the
basic clause:

(c) Agreement. A very small business concern submitting
an offer in its own name shall furnish, in performing the con-
tract, only end items manufactured or produced by domestic
firms in the United States or its outlying areas.

52.219-6 Notice of Total Small Business Set-Aside.
As prescribed in 19.508(c), insert the following clause:
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FAC 2001-23 MAY 5, 2004

52.219-7

FEDERAL ACQUISITION REGULATION

NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE
(JUNE 2003)

(a) Definition. “Small business concern,” as used in this
clause, means a concern, including its affiliates, that is inde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts, and
qualified as a small business under the size standards in this
solicitation.

(b) General. (1) Offers are solicited only from small busi-
ness concerns. Offers received from concerns that are not
small business concerns shall be considered nonresponsive
and will be rejected.

(2) Any award resulting from this solicitation will be
made to a small business concern.

(c) Agreement. A small business concern submitting an
offer in its own name shall furnish, in performing the contract,
only end items manufactured or produced by small business
concerns in the United States or its outlying areas. If this pro-
curement is processed under simplified acquisition proce-
dures and the total amount of this contract does not exceed
$25,000, a small business concern may furnish the product of
any domestic firm. This paragraph does not apply to con-
struction or service contracts.

(End of clause)

Alternate I (Oct 1995). When the acquisition is for a prod-
uct in a class for which the Small Business Administration has
determined that there are no small business manufacturers or
processors in the Federal market in accordance with
19.502-2(c), delete paragraph (c).

Alternate 1l (Mar 2004). As prescribed in 19.508(c), sub-
stitute the following paragraph (b) for paragraph (b) of the
basic clause:

(b) General. (1) Offers are solicited only from small busi-
ness concerns and Federal Prison Industries, Inc. (FPI). Offers
received from concerns that are not small business concerns or
FP1shall be considered nonresponsive and will be rejected.

(2) Any award resulting from this solicitation will be
made to either a small business concern or FPI.

52.219-7 Notice of Partial Small Business Set-Aside.
As prescribed in 19.508(d), insert the following clause:

NOTICE OF PARTIAL SMALL BUSINESS SET-ASIDE
(JUNE 2003)

(a) Definitions. “Small business concern”, as used in this
clause, means a concern, including its affiliates, that is inde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts, and
qualified as a small business under the size standards in this
solicitation.

(b) General. (1) A portion of this requirement, identified
elsewhere in this solicitation, has been set aside for award to
one or more small business concerns.
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(2) Offers on the non-set-aside portion will be evaluated
first and award will be made on that portion in accordance
with the provisions of this solicitation.

(3) The set-aside portion will be awarded at the highest
unit price(s) in the contract(s) for the non-set-aside portion,
adjusted to reflect transportation and other costs appropriate
for the selected contractor(s).

(4) The contractor(s) for the set-aside portion will be
selected from among the small business concerns that submit-
ted responsive offers on the non-set-aside portion. Negotia-
tions will be conducted with the concern that submitted the
lowest responsive offer on the non-set-aside portion. If the
negotiations are not successful or if only part of the set-aside
portion is awarded to that concern, negotiations will be con-
ducted with the concern that submitted the second-lowest
responsive offer on the non-set-aside portion. This process
will continue until a contract or contracts are awarded for the
entire set-aside portion.

(5) The Government reserves the right to not consider
token offers or offers designed to secure an unfair advantage
over other offerors eligible for the set-aside portion.

(c) Agreement. For the set-aside portion of the acquisition,
a small business concern submitting an offer in its own name
shall furnish, in performing the contract, only end items man-
ufactured or produced by small business concerns in the
United States or its outlying areas. If this procurement is pro-
cessed under simplified acquisition procedures and the total
amount of this contract does not exceed $25,000, a small busi-
ness concern may furnish the product of any domestic firm.
This paragraph does not apply to construction or service con-
tracts.

(End of clause)

Alternate | (Oct 1995). When the acquisition is for a prod-
uctin a class for which the Small Business Administration has
determined that there are no small business manufacturers or
processors in the Federal market in accordance with
19.502-2(c), delete paragraph (c).

Alternate Il (Mar 2004). As prescribed in 19.508(d), add
the following paragraph (d) to the basic clause:

(d) Notwithstanding paragraph (b) of this clause, offers
from Federal Prison Industries, Inc., will be solicited and con-
sidered for both the set-aside and non-set-aside portion of this
requirement.

52.219-8 Utilization of Small Business Concerns.
As prescribed in 19.708(a), insert the following clause:

UTILIZATION OF SMALL BUSINESS CONCERNS
(MAY 2004)

(a) It is the policy of the United States that small business
concerns, veteran-owned small business concerns, service-
disabled veteran-owned small business concerns, HUBZone
small business concerns, small disadvantaged business con-
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cerns, and women-owned small business concerns shall have
the maximum practicable opportunity to participate in per-
forming contracts let by any Federal agency, including con-
tracts and subcontracts for subsystems, assemblies,
components, and related services for major systems. It is fur-
ther the policy of the United States that its prime contractors
establish procedures to ensure the timely payment of amounts
due pursuant to the terms of their subcontracts with small
business concerns, veteran-owned small business concerns,
service-disabled veteran-owned small business concerns,
HUBZone small business concerns, small disadvantaged
business concerns, and women-owned small business con-
cerns.

(b) The Contractor hereby agrees to carry out this policy in
the awarding of subcontracts to the fullest extent consistent
with efficient contract performance. The Contractor further
agrees to cooperate in any studies or surveys as may be con-
ducted by the United States Small Business Administration or
the awarding agency of the United States as may be necessary
to determine the extent of the Contractor’s compliance with
this clause.

(c) Definitions. As used in this contract—

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the stock
of which is owned by one or more service-disabled veterans;
and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a small business as
defined pursuant to Section 3 of the Small Business Act and
relevant regulations promulgated pursuant thereto.

“Small disadvantaged business concern” means a small
business concern that represents, as part of its offer that—

(1) It has received certification as a small disadvantaged
business concern consistent with 13 CFR part 124, Subpart B;

(2) No material change in disadvantaged ownership and
control has occurred since its certification;

(3) Where the concern is owned by one or more indi-
viduals, the net worth of each individual upon whom the cer-
tification is based does not exceed $750,000 after taking into
account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and

(4) It is identified, on the date of its representation, as
a certified small disadvantaged business in the database
maintained by the Small Business Administration (PRO-
Net).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women, or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(d) Contractors acting in good faith may rely on written
representations by their subcontractors regarding their status
as a small business concern, a veteran-owned small business
concern, a service-disabled veteran-owned small business
concern, a HUBZone small business concern, a small disad-
vantaged business concern, or a women-owned small busi-
ness concern.

(End of clause)

52.219-9 Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (JAN 2002)

(a) This clause does not apply to small business concerns.

(b) Definitions. As used in this clause—

“Commercial item” means a product or service that satis-
fies the definition of commercial item in section 2.101 of the
Federal Acquisition Regulation.

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that applies
to the entire production of commercial items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
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common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan,
except goals, and may be incorporated into individual con-
tract plans, provided the master plan has been approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into
by a Federal Government prime Contractor or subcontractor
calling for supplies or services required for performance of
the contract or subcontract.

(c) The offeror, upon request by the Contracting Officer,
shall submit and negotiate a subcontracting plan, where appli-
cable, that separately addresses subcontracting with small
business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business con-
cerns, small disadvantaged business, and women-owned
small business concerns. If the offeror is submitting an indi-
vidual contract plan, the plan must separately address subcon-
tracting with small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns, with a separate part for the
basic contract and separate parts for each option (if any). The
plan shall be included in and made a part of the resultant con-
tract. The subcontracting plan shall be negotiated within the
time specified by the Contracting Officer. Failure to submit
and negotiate the subcontracting plan shall make the offeror
ineligible for award of a contract.

(d) The offeror's subcontracting plan shall include the fol-
lowing:

(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small business,
veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small dis-
advantaged business, and women-owned small business con-
cerns as subcontractors. The offeror shall include all
subcontracts that contribute to contract performance, and may
include a proportionate share of products and services that are
normally allocated as indirect costs.

(2) A statement of—

(i) Total dollars planned to be subcontracted for an
individual contract plan; or the offeror’s total projected sales,
expressed in dollars, and the total value of projected subcon-
tracts to support the sales for a commercial plan;

(if) Total dollars planned to be subcontracted to
small business concerns;

(iii) Total dollars planned to be subcontracted to vet-
eran-owned small business concerns;

(iv) Total dollars planned to be subcontracted to ser-
vice-disabled veteran-owned small business;
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(v) Total dollars planned to be subcontracted to
HUBZone small business concerns;

(vi) Total dollars planned to be subcontracted to
small disadvantaged business concerns; and

(vii) Total dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principal types of supplies and
services to be subcontracted, and an identification of the types
planned for subcontracting to—

(i) Small business concerns;

(ii) Veteran-owned small business concerns;

(iii) Service-disabled veteran-owned small business
concerns;

(iv) HUBZone small business concerns;

(v) Small disadvantaged business concerns; and

(vi) Women-owned small business concerns.

(4) A description of the method used to develop the sub-
contracting goals in paragraph (d)(1) of this clause.

(5) A description of the method used to identify
potential sources for solicitation purposes (e.g., existing
company source lists, the Procurement Marketing and Access
Network (PRO-Net) of the Small Business Administration
(SBA), veterans service organizations, the National Minority
Purchasing Council Vendor Information Service, the
Research and Information Division of the Minority Business
Development Agency in the Department of Commerce, or
small, HUBZone, small disadvantaged, and women-owned
small business trade associations). A firm may rely on the
information contained in PRO-Net as an accurate
representation of a concern’s size and ownership
characteristics for the purposes of maintaining a small,
veteran-owned small, service-disabled veteran-owned small,
HUBZone small, small disadvantaged, and women-owned
small business source list. Use of PRO-Net as its source list
does not relieve a firm of its responsibilities (e.g., outreach,
assistance, counseling, or publicizing subcontracting
opportunities) in this clause.

(6) A statement as to whether or not the offeror included
indirect costs in establishing subcontracting goals, and a
description of the method used to determine the proportionate
share of indirect costs to be incurred with—

(i) Small business concerns;

(i) Veteran-owned small business concerns;

(iii) Service-disabled veteran-owned small business
concerns;

(iv) HUBZone small business concerns;

(v) Small disadvantaged business concerns; and

(vi) Women-owned small business concerns.

(7) The name of the individual employed by the offeror
who will administer the offeror's subcontracting program, and
a description of the duties of the individual.
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(1) To furnish the supplies or services set forth in the
contract according to the specifications and the terms and
conditions by subcontracting with the Offeror who has been
determined an eligible concern pursuant to the provisions of
section 8(a) of the Small Business Act, as amended
(15 U.S.C. 637(a)).

(2) Except for novation agreements and advance pay-
ments, delegates to the [insert name of contracting
activity] the responsibility for administering the contract with
complete authority to take any action on behalf of the Gov-
ernment under the terms and conditions of the contract; pro-
vided, however that the contracting agency shall give advance
notice to the SBA before it issues a final notice terminating
the right of the subcontractor to proceed with further perfor-
mance, either in whole or in part, under the contract.

(3) That payments to be made under the contract will be
made directly to the subcontractor by the contracting activity.

(4) To notify the [insert name of con-
tracting agency] Contracting Officer immediately upon noti-
fication by the subcontractor that the owner or owners upon
whom 8(a) eligibility was based plan to relinquish ownership
or control of the concern.

(5) That the subcontractor awarded a subcontract here-
under shall have the right of appeal from decisions of the cog-
nizant Contracting Officer under the “Disputes” clause of the
subcontract.

(b) The offeror/subcontractor agrees and acknowledges
that it will, for and on behalf of the SBA, fulfill and perform
all of the requirements of the contract.

(c) The offeror/subcontractor agrees that it will not sub-
contract the performance of any of the requirements of this
subcontract to any lower tier subcontractor without the prior
written approval of the SBA and the cognizant Contracting
Officer of the [insert name of contracting
agency].

(End of clause)

52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns.
As prescribed in 19.811-3(d), insert the following clause:

NOTIFICATION OF COMPETITION LIMITED TO ELIGIBLE
8(A) CONCERNS (JUNE 2003)

(a) Offers are solicited only from small business concerns
expressly certified by the Small Business Administration
(SBA) for participation in the SBA's 8(a) Program and which
meet the following criteria at the time of submission of
offer—

(1) The Offeror is in conformance with the 8(a) support
limitation set forth in its approved business plan; and

(2) The Offeror is in conformance with the Business
Activity Targets set forth in its approved business plan or any
remedial action directed by the SBA.

(b) By submission of its offer, the Offeror represents that
it meets all of the criteria set forth in paragraph (a) of this
clause.

(c) Any award resulting from this solicitation will be made
to the Small Business Administration, which will subcontract
performance to the successful 8(a) offeror selected through
the evaluation criteria set forth in this solicitation.

(d)(1) Agreement. A small business concern submitting an
offer in its own name shall furnish, in performing the contract,
only end items manufactured or produced by small business
concerns in the United States or its outlying areas. If this pro-
curement is processed under simplified acquisition proce-
dures and the total amount of this contract does not exceed
$25,000, a small business concern may furnish the product of
any domestic firm. This paragraph does not apply to con-
struction or service contracts.

(2) The [insert name of SBA's contrac-
tor] will notify the [insert name of contracting
agency] Contracting Officer in writing immediately upon
entering an agreement (either oral or written) to transfer all or
part of its stock or other ownership interest to any other party.

(End of clause)

Alternate | (Nov 1989). If the competition is to be limited
to 8(a) concerns within one or more specific SBA regions or
districts, add the following paragraph (a)(4) to paragraph (a)
of the clause:

(4) The offeror's approved business plan is on the file and
serviced by [Contracting Officer completes by
inserting the appropriate SBA District and/or Regional
Office(s) as identified by the SBA].

Alternate Il (Dec 1996). When the acquisition is for a
product in a class for which the Small Business Administra-
tion has determined that there are no small business manufac-
turers or processors in the Federal market in accordance with
19.502-2(c), delete paragraph (d)(1).

52.219-19 Small Business Concern Representation for the
Small Business Competitiveness Demonstration
Program.

As prescribed in 19.1008(a), insert the following provi-
sion:

SMALL BUSINESS CONCERN REPRESENTATION FOR THE
SMALL BUSINESS COMPETITIVENESS DEMONSTRATION
PROGRAM (OcCT 2000)

(a) Definition. “Emerging small business” as used in this
solicitation, means a small business concern whose size is no
greater than 50 percent of the numerical size standard appli-
cable to the North American Industry Classification System
(NAICS) code assigned to a contracting opportunity.

(b) [Complete only if the Offeror has represented itself
under the provision at 52.219-1 as a small business concern

(FAC 2001-23)  52.2-95
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under the size standards of this solicitation.] The Offeror
is,  is not an emerging small business.

(c) [Complete only if the Offeror is a small business or an
emerging small business, indicating its size range.] Offeror's
number of employees for the past 12 months [check this col-
umn if size standard stated in solicitation is expressed in terms
of number of employees] or Offeror's average annual gross
revenue for the last 3 fiscal years [check this column if size
standard stated in solicitation is expressed in terms of annual
receipts]. [Check one of the following.]

NoO. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

____ 50o0rfewer _____$1 million or less
51 -100 ___$1,000,001 - $2 million
_101-250 __$2,000,001 - $3.5 million
__251-500 ___$3,500,001 - $5 million
__501-750 ___$5,000,001 - $10 million
__751-1,000 ___$10,000,001 - $17 million
_____Over1,000 __ Over $17 million

(End of provision)

52.219-20 Notice of Emerging Small Business Set-Aside.

As prescribed in 19.1008(b), insert the following provi-
sion:

NOTICE OF EMERGING SMALL BUSINESS SET-ASIDE
(JAN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concerns only. Offers that are
not from an emerging small business shall not be considered
and shall be rejected.

(End of provision)

52.219-21 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1008(c), insert the following provi-

sion:

SMALL BUSINESS SIZE REPRESENTATION FOR TARGETED
INDUSTRY CATEGORIES UNDER THE SMALL BUSINESS
COMPETITIVENESS DEMONSTRATION PROGRAM
(MAY 1999)

[Complete only if the Offeror has represented itself under
the provision at 52.219-1 as a small business concern under
the size standards of this solicitation.]

Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's aver-
age annual gross revenue for the last 3 fiscal years [check this

52.2-96

column if size standard stated in solicitation is expressed in
terms of annual receipts]. [Check one of the following.]

NoO. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

50 o0r fewer %1 million or less
____51-100 ____$1,000,001 - $2 million
_101-250 ___$2,000,001 - $3.5 million
__251-500 __ $3,500,001 - $5 million
_501-750 ____ $5,000,001 - $10 million
___751-1,000 ____%$10,000,001 - $17 million
____Over 1,000 __ Over $17 million

(End of provision)

52.219-22 Small Disadvantaged Business Status.
As prescribed in 19.308(b), insert the following provision: |

SMALL DISADVANTAGED BUSINESS STATUS (OCT 1999)

(a) General. This provision is used to assess an offeror’s
small disadvantaged business status for the purpose of obtain-
ing a benefit on this solicitation. Status as a small business
and status as a small disadvantaged business for general sta-
tistical purposes is covered by the provision at FAR 52.219-1,
Small Business Program Representation.

(b) Representations.(1) General. The offeror represents,
as part of its offer, that it is a small business under the size
standard applicable to this acquisition; and either—

[ 1 (@) It has received certification by the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B; and

(A) No material change in disadvantaged owner-
ship and control has occurred since its certification;

(B) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(C) It is identified, on the date of its representa-
tion, as a certified small disadvantaged business concern in
the database maintained by the Small Business Administra-
tion (PRO-Net); or

[ ] (i) It has submitted a completed application to
the Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.

(2) A For Joint Ventures. The offeror represents, as
part of its offer, that it is a joint venture that complies with the
requirements at 13 CFR 124.1002(f) and that the representa-
tion in paragraph (b)(1) of this provision is accurate for the
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small disadvantaged business concern that is participating in
the joint venture. [The offeror shall enter the name of the
small disadvantaged business concern that is participating in
the joint venture: .
(c) Penalties and Remedies. Anyone who misrepresents

any aspects of the disadvantaged status of a concern for the
purposes of securing a contract or subcontract shall—

(1) Be punished by imposition of a fine, imprison-
ment, or both;

(2) Be subject to administrative remedies, including
suspension and debarment; and

(3) Be ineligible for participation in programs con-
ducted under the authority of the Small Business Act.

(End of provision)

Alternate | (Oct 1998). As prescribed in 19.308(b), add
the following paragraph (b)(3) to the basic provision:

(3) Address. The offeror represents that its address
is, O is not in a region for which a small disadvantaged
business procurement mechanism is authorized and its address
has not changed since its certification as a small disadvan-
taged business concern or submission of its application for
certification. The list of authorized small disadvantaged busi-
ness procurement mechanisms and regions is posted at http://
www.arnet.gov/References/sdbadjustments.htm. The offeror
shall use the list in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror as listed on the Small Business Administration’s regis-
ter of small disadvantaged business concerns or the address on
the completed application that the concern has submitted to
the Small Business Administration or a Private Certifier in
accordance with 13 CFR part 124, subpart B. For joint ven-
tures, “address” refers to the address of the small disadvan-
taged business concern that is participating in the joint
venture.

52.219-23 Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns.
As prescribed in 19.1104, insert the following clause:

NOTICE OF PRICE EVALUATION ADJUSTMENT FOR SMALL
DISADVANTAGED BUSINESS CONCERNS (JUNE 2003)

(a) Definitions. As used in this clause—

“Small disadvantaged business concern” means an off-
eror that represents, as part of its offer, that it is a small busi-
ness under the size standard applicable to this acquisition;
and either—

(1) It has received certification by the Small Business
Administration as a small disadvantaged business concern
consistent with 13 CFR part 124, subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual

upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representation,
as a certified small disadvantaged business concern in the
database maintained by the Small Business Administration
(PRO-Net).

(2) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR part 124, subpart B, and a decision
on that application is pending, and that no material change
in disadvantaged ownership and control has occurred since
its application was submitted. In this case, in order to
receive the benefit of a price evaluation adjustment, an off-
eror must receive certification as a small disadvantaged
business concern by the Small Business Administration
prior to contract award; or

(3) Is a joint venture as defined
124.1002(F).

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense (DoD), the National Aeronautics and Space
Administration (NASA), and the Coast Guard, the term also
includes any nonprofit research institution that was an inte-
gral part of such a college or university before
November 14, 1986.

“Minority institution” means an institution of higher edu-
cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k, including
a Hispanic-serving institution of higher education, as
defined in Section 316(b)(1) of the Act (20 U.S.C. 1101a)).

(b) Evaluation adjustment. (1) The Contracting Officer
will evaluate offers by adding a factor of __ [Contracting
Officer insert the percentage] percent to the price of all
offers, except—

(i) Offers from small disadvantaged business con-
cerns that have not waived the adjustment;

(ii) An otherwise successful offer of eligible prod-
ucts under the Trade Agreements Act when the dollar
threshold for application of the Act is equaled or exceeded
(see section 25.402 of the Federal Acquisition Regulation
(FARY));

in 13CFR

(iii) An otherwise successful offer where applica-
tion of the factor would be inconsistent with a Memorandum
of Understanding or other international agreement with a
foreign government;

(iv) For DoD, NASA, and Coast Guard acquisi-
tions, an otherwise successful offer from a historically black
college or university or minority institution; and

(v) For DoD acquisitions, an otherwise successful
offer of qualifying country end products (see sections

52.2-97
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225.000-70 and 252.225-7001 of the Defense FAR Supple-
ment).

(2) The Contracting Officer will apply the factor to a
line item or a group of line items on which award may be
made. The Contracting Officer will apply other evaluation
factors described in the solicitation before application of the
factor. The factor may not be applied if using the adjust-
ment would cause the contract award to be made at a price
that exceeds the fair market price by more than the factor in
paragraph (b)(1) of this clause.

(c) Waiver of evaluation adjustment. A small disadvan-
taged business concern may elect to waive the adjustment,
in which case the factor will be added to its offer for evalua-
tion purposes. The agreements in paragraph (d) of this
clause do not apply to offers that waive the adjustment.

Offeror elects to waive the adjustment.

(d) Agreements. (1) A small disadvantaged business con-
cern, that did not waive the adjustment, agrees that in per-
formance of the contract, in the case of a contract for—

(i) Services, except construction, at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern;

(ii) Supplies (other than procurement from a non-
manufacturer of such supplies), at least 50 percent of the
cost of manufacturing, excluding the cost of materials, will
be performed by the concern;

(iii) General construction, at least 15 percent of the
cost of the contract, excluding the cost of materials, will be
performed by employees of the concern; or

(iv) Construction by special trade contractors, at
least 25 percent of the cost of the contract, excluding the
cost of materials, will be performed by employees of the
concern.

(2) A small disadvantaged business concern submit-
ting an offer in its own name shall furnish in performing this
contract only end items manufactured or produced by small
disadvantaged business concerns in the United States or its
outlying areas. This paragraph does not apply to construc-
tion or service contracts.

(End of clause)

Alternate | (June 2003). As prescribed in 19.1104, sub-
stitute the following paragraph (d)(2) for paragraph (d)(2) of
the basic clause:

(2) A small disadvantaged business concern submitting
an offer in its own name shall furnish in performing this con-
tract only end items manufactured or produced by small busi-
ness concerns in the United States or its outlying areas. This
paragraph does not apply to construction or service contracts.
Alternate 11 (Oct 1998) As prescribed in 19.1104, substi-

tute the following paragraph (b)(1)(i) for paragraph (b)(1)(i)
of the basic clause:

52.2-98 (FAC 2001-23)

(i) Offers from small disadvantaged business concerns,
that have not waived the adjustment, whose address is in a
region for which an evaluation adjustment is authorized;

52.219-24 Small Disadvantaged Business Participation
Program—Targets.
As prescribed in 19.1204(a), insert a provision substan-
tially the same as the following:

SMALL DISADVANTAGED BUSINESS PARTICIPATION
PROGRAM—TARGETS (OCT 2000)

(a) This solicitation contains a source selection factor or
subfactor related to the participation of small disadvantaged
business (SDB) concerns in the contract. Credit under that
evaluation factor or subfactor is not available to an SDB
concern that qualifies for a price evaluation adjustment
under the clause at FAR 52.219-23, Notice of Price Evalua-
tion Adjustment for Small Disadvantaged Business Con-
cerns, unless the SDB concern specifically waives the price
evaluation adjustment.

(b) In order to receive credit under the source selection
factor or subfactor, the offeror must provide, with its offer,
targets, expressed as dollars and percentages of total con-
tract value, for SDB participation in any of the North Amer-
ican Industry Classification System (NAICS) Industry
Subsectors as determined by the Department of Commerce.
The targets may provide for participation by a prime con-
tractor, joint venture partner, teaming arrangement member,
or subcontractor; however, the targets for subcontractors
must be listed separately.

(End of provision)

52.219-25 Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting.
As prescribed in 19.1204(b), insert the following clause:

SMALL DISADVANTAGED BUSINESS PARTICIPATION
PROGRAM—DISADVANTAGED STATUS AND REPORTING
(OcT 1999)

(a) Disadvantaged status for joint venture partners, team
members, and subcontractors. This clause addresses disad-
vantaged status for joint venture partners, teaming arrange-
ment members, and subcontractors and is applicable if this
contract contains small disadvantaged business (SDB) partic-
ipation targets. The Contractor shall obtain representations of
small disadvantaged status from joint venture partners, team-
ing arrangement members, and subcontractors through use of
a provision substantially the same as paragraph (b)(1)(i) of the
provision at FAR 52.219-22, Small Disadvantaged Business
Status. The Contractor shall confirm that a joint venture part-
ner, team member, or subcontractor representing itself as a
small disadvantaged business concern, is identified as a certi-
fied small disadvantaged business in the database maintained
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by the Small Business Administration (PRO-Net) or by con-
tacting the SBA’s Office of Small Disadvantaged Business
Certification and Eligibility.

(b) Reporting requirement. If this contract contains SDB
participation targets, the Contractor shall report on the partic-
ipation of SDB concerns at contract completion, or as other-
wise provided in this contract. Reporting may be on Optional
Form 312, Small Disadvantaged Business Participation
Report, or in the Contractor’s own format providing the same
information. This report is required for each contract contain-
ing SDB participation targets. If this contract contains an
individual Small, Small Disadvantaged and Women-Owned
Small Business Subcontracting Plan, reports may be submit-
ted with the final Subcontracting Report for Individual Con-
tracts (Standard Form 294) at the completion of the contract.

(End of clause)

52.219-26 Small Disadvantaged Business Participation
Program—Incentive Subcontracting.

As prescribed in 19.1204(c), insert a clause substantially
the same as the following:

SMALL DISADVANTAGED BUSINESS PARTICIPATION
PROGRAM—INCENTIVE SUBCONTRACTING (OCT 2000)

(a) Of the total dollars it plans to spend under subcontracts,
the Contractor has committed itself in its offer to try to award
a certain amount to small disadvantaged business concerns in
the North American Industry Classification System (NAICS)
Industry Subsectors as determined by the Department of
Commerce.

(b) If the Contractor exceeds its total monetary target for
subcontracting to small disadvantaged business concerns in
the authorized, NAICS Industry Subsectors, it will receive

[Contracting Officer to insert the appropriate
number between 0 and 10] percent of the dollars in excess of
the monetary target, unless the Contracting Officer
determines that the excess was not due to the Contractor’s
efforts (e.g., a subcontractor cost overrun caused the actual
subcontract amount to exceed that estimated in the offer, or
the excess was caused by the award of subcontracts that had
been planned but had not been disclosed in the offer during
contract negotiations). Determinations made under this
paragraph are unilateral decisions made solely at the
discretion of the Government.

(c) If this is a cost-plus-fixed-fee contract, the sum of the
fixed fee and the incentive fee earned under this contract may
not exceed the limitations in subsection 15.404-4 of the
Federal Acquisition Regulation.

(End of clause)

52.219-27 Notice of Total Service-Disabled Veteran-
Owned Small Business Set-Aside.

As prescribed in 19.1407, insert the following clause:

NOTICE OF TOTAL SERVICE-DISABLED VETERAN-OWNED
SMALL BUSINESS SET-ASIDE (MAY 2004)

(a) Definition. “Service-disabled veteran-owned small
business concern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) “Service-disabled veteran” means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

(b) General. (1) Offers are solicited only from service-dis-
abled veteran-owned small business concerns.  Offers
received from concerns that are not service-disabled veteran-
owned small business concerns shall not be considered.

(2) Any award resulting from this solicitation will be
made to a service-disabled veteran-owned small business
concern.

(c) Agreement. A service-disabled veteran-owned small
business concern agrees that in the performance of the con-
tract, in the case of a contract for—

(1) Services (except construction), at least 50 percent of
the cost of personnel for contract performance will be spent
for employees of the concern or employees of other service-
disabled veteran-owned small business concerns;

(2) Supplies (other than acquisition from a nonmanu-
facturer of the supplies), at least 50 percent of the cost of man-
ufacturing, excluding the cost of materials, will be performed
by the concern or other service-disabled veteran-owned small
business concerns;

(3) General construction, at least 15 percent of the cost
of the contract performance incurred for personnel will be
spent on the concern’s employees or the employees of other
service-disabled veteran-owned small business concerns; or

(4) Construction by special trade contractors, at least 25
percent of the cost of the contract performance incurred for
personnel will be spent on the concern’s employees or the
employees of other service-disabled veteran-owned small
business concerns.

(d) A joint venture may be considered a service-disabled
veteran owned small business concern if—

52.2-99




FAC 2001-23 MAY 5, 2004

52.219-27

FEDERAL ACQUISITION REGULATION

(1) At least one member of the joint venture is a service-
disabled veteran-owned small business concern, and makes
the following representations: That it is a service-disabled
veteran-owned small business concern, and that it is a small
business concern under the North American Industry Classi-
fication Systems (NAICS) code assigned to the procurement;

(2) Each other concern is small under the size standard
corresponding to the NAICS code assigned to the procure-
ment; and

(3) The joint venture meets the requirements of para-
graph 7 of the explanation of Affiliates in 19.101 of the Fed-
eral Acquisition Regulation.

52.2-100

(4) The joint venture meets the requirements of 13 CFR
125.15(b)

(e) Any service-disabled veteran-owned small business
concern (nonmanufacturer) must meet the requirements in
19.102(f) of the Federal Acquisition Regulation to receive a
benefit under this program.

(End of clause)
52.220 [Reserved]

52.221 [Reserved]
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(f)(1) The Contractor shall notify the Contracting Officer
reasonably in advance of placing any subcontract or modifi-
cation thereof for which consent is required under paragraph
(c), (d), or (e) of this clause, including the following informa-
tion:

(i) A description of the supplies or services to be sub-
contracted.

(ii) ldentification of the type of subcontract to be
used.

(iii) Identification of the proposed subcontractor.

(iv) The proposed subcontract price.

(v) The subcontractor’s current, complete, and accu-
rate cost or pricing data and Certificate of Current Cost or
Pricing Data, if required by other contract provisions.

(vi) The subcontractor’s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such
data are required by other provisions of this contract.

(vii) A negotiation memorandum reflecting—

(A) The principal elements of the subcontract
price negotiations;

(B) The most significant considerations control-
ling establishment of initial or revised prices;

(C) The reason cost or pricing data were or were
not required;

(D) The extent, if any, to which the Contractor did
not rely on the subcontractor’s cost or pricing data in deter-
mining the price objective and in negotiating the final price;

(E) The extent to which it was recognized in the
negotiation that the subcontractor’s cost or pricing data were
not accurate, complete, or current; the action taken by the
Contractor and the subcontractor; and the effect of any such
defective data on the total price negotiated,;

(F) The reasons for any significant difference
between the Contractor’s price objective and the price nego-
tiated; and

(G) A complete explanation of the incentive fee
or profit plan when incentives are used. The explanation shall
identify each critical performance element, management
decisions used to quantify each incentive element, reasons for
the incentives, and a summary of all trade-off possibilities
considered.

(2) The Contractor is not required to notify the Con-
tracting Officer in advance of entering into any subcontract
for which consent is not required under paragraph (c), (d), or
(e) of this clause.

(9) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor’s purchasing sys-
tem shall constitute a determination—

(1) Of the acceptability of any subcontract terms or con-
ditions;

(2) Of the allowability of any cost under this contract;
or

(3) To relieve the Contractor of any responsibility for
performing this contract.

(h) No subcontract or modification thereof placed under
this contract shall provide for payment on a cost-plus-a-per-
centage-of-cost basis, and any fee payable under cost-reim-
bursement type subcontracts shall not exceed the fee
limitations in FAR 15.404-4(c)(4)(i).

(i) The Contractor shall give the Contracting Officer
immediate written notice of any action or suit filed and
prompt notice of any claim made against the Contractor by
any subcontractor or vendor that, in the opinion of the Con-
tractor, may result in litigation related in any way to this con-
tract, with respect to which the Contractor may be entitled to
reimbursement from the Government.

(j) The Government reserves the right to review the Con-
tractor’s purchasing system as set forth in FAR Subpart 44.3.

(k) Paragraphs (d) and (f) of this clause do not apply to the
following subcontracts, which were evaluated during negoti-
ations

(End of clause)

Alternate | (Aug 1998). As prescribed in 44.204(a)(2)(i),
substitute the following paragraph (f)(2) for paragraph (f)(2)
of the basic clause:

(f)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), (d), or (e) of
this clause, the Contractor nevertheless shall notify the Con-
tracting Officer reasonably in advance of entering into any (i)
cost-plus-fixed-fee subcontract, or (ii) fixed-price subcontract
that exceeds the greater of the simplified acquisition threshold
or 5 percent of the total estimated cost of this contract. The noti-
fication shall include the information required by paragraphs
(F)(L)(i) through (f)(1)(iv) of this clause.

Alternate 11 (Aug 1998). As prescribed in 44.204(a)(2)(ii),
substitute the following paragraph (f)(2) for paragraph (f)(2)
of the basic clause:

(f)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), (d), or (e) of
this clause, the Contractor nevertheless shall notify the Con-
tracting Officer reasonably in advance of entering into any (i)
cost-plus-fixed-fee subcontract, or (ii) fixed-price subcontract
that exceeds either the simplified acquisition threshold or 5 per-
cent of the total estimated cost of this contract. The notification
shall include the information required by paragraphs (f)(1)(i)
through (f)(2)(iv) of this clause.

(FAC 2001-23)  52.2-259



FAC 2001-23 MAY 5, 2004

52.244-4

FEDERAL ACQUISITION REGULATION

52.244-3 [Reserved]

52.244-4  Subcontractors and Outside Associates and
Consultants (Architect-Engineer Services).
As prescribed in 44.204(b), insert the following clause:

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND
CONSULTANTS (ARCHITECT-ENGINEER SERVICES)
(AUG 1998)

Any subcontractors and outside associates or consultants
required by the Contractor in connection with the services
covered by the contract will be limited to individuals or firms
that were specifically identified and agreed to during negoti-
ations. The Contractor shall obtain the Contracting Officer’s
written consent before making any substitution for these sub-
contractors, associates, or consultants.

(End of clause)

52.244-5 Competition in Subcontracting.
As prescribed in 44.204(c), insert the following clause:

COMPETITION IN SUBCONTRACTING (DEC 1996)

(a) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical
extent consistent with the objectives and requirements of the
contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program (Pub.
L. 101-510, section 831 as amended), the Contractor may
award subcontracts under this contract on a noncompetitive
basis to its protégés.

(End of clause)
52.244-6 Subcontracts for Commercial Items.
As prescribed in 44.403, insert the following clause:
SUBCONTRACTS FOR COMMERCIAL ITEMS (MAY 2004)
(a) Definitions. As used in this clause—

52.2-260

“Commercial item” has the meaning contained in the
clause at 52.202-1, Definitions.

“Subcontract” includes a transfer of commercial items
between divisions, subsidiaries, or affiliates of the Contractor
or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiers to
incorporate, commercial items or nondevelopmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in
subcontracts for commercial items:

(i) 52.219-8, Utilization of Small Business Concerns
(MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns)
exceeds $500,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting opportunities.

(i) 52.222-26, Equal Opportunity (APRr 2002) (E.O.
11246).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212(a));

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.247-64, Preference for Privately Owned U.S..-
Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx 1241
and 10 U.S.C. 2631) (flow down required in accordance with
paragraph (d) of FAR clause 52.247-64).

(2) While not required, the Contractor may flow down
to subcontracts for commercial items a minimal number of
additional clauses necessary to satisfy its contractual obliga-
tions.

(d) The Contractor shall include the terms of this clause,
including this paragraph (d), in subcontracts awarded under
this contract.

(End of clause)
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52.217-7 Option for Increased 17.208(e) C | Yes | A A A A A

Quantity—Separately Priced Line

Item.
52.217-8 Option to Extend Services. 17.208(f) C | Yes | A A A A A
52.217-9 Option to Extend the Term of |17.208(g) C | Yes | A A A A A

the Contract.

52.219-1 Small Business Program 19.308(a)(1)v P | No K A A A A A A A A A A A A A A A A A A
Representations.

Alternate | 19.308(a)(2)v P No K A A A A A A A A A A A A A A A A A A
52.219-2 Equal Low Bids. 19.308(c)v’ P No K A A A A A A A A A
52.219-3 Notice of Total HUBZone 19.1308(a) C | Yes | A A A A A A A A A A A A A A A A A A A

Set-Aside.

52.219-4 Notice of Price Evaluation 19.1308(b) C | Yes | A A A A A A A A A A A A A A A A A A

Preference for HUBZone Small
Business Concerns.

52.219-5 Very Small Business Set- 19.905 C | Yes A A A A A A A A A A A A A A A A A A A
Aside.
Alternate | 19.905(a) C | Yes A A A A A A A A A A A A A A A A A A A
Alternate 11 19.905(b) C | Yes A A A A A A A A A A
52.219-6 Notice of Total Small 19.508(c) C | Yes | A A A A A A A A A A A A A A A A A A
Business Set-Aside.
Alternate | 19.508(c) C | Yes | A A A
Alternate 11 19.508(c) C | Yes | A A A
52.219-7 Notice of Partial Small 19.508(d) C | Yes | A A A A A A A A A A A A A A A A A

Business Set-Aside.

FEDERAL AQUISITION REGULATION (FAR) Matrix 15




FAC 2001-21 MARCH 26, 2004

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED | P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL | ClI
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL svc
c
Alternate | 19.508(d) C | Yes | A A
Alternate 1 19.508(d) C | Yes | A A
52.219-8 Utilization of Small Business  [19.708(a) C | Yes | A A A A A A A A A A A A A A A A A
Concerns.
52.219-9 Small Business Subcontracting |19.708(b) C | Yes | A A A A A A A A A A A A A A A A A A
Plan.
Alternate | 19.708(b)(1) C | Yes | A A A A A A A A A
Alternate I 19.708(b)(1) C | Yes | A A A A A A A A A A A A A A A A A A
52.219-10 Incentive Subcontracting 19.708(c)(1) C | Yes | (@) (0] (0] (0] (0] (0] (0] (0] (0] (0] (0] 0 (0] (0] (0] (0] (0]
Program.
52.219-11 Special 8(a) Contract 19.811-3(a) C | Yes |
Conditions. (See Note 2.)
52.219-12 Special 8(a) Subcontract 19.811-3(b) C | No |
Conditions.(See Note 2.)
52.219-14 Limitations on Subcontracting. | 19.508(e) or C | Yes | A A A A A A A A A A A A A A A A A
(See Note 2.) 19.811-3 (e)
52.219-16 Liquidated Damages— 19.708(b)(2) C | Yes | A A A A A A A A A A A A A A A A A
Subcontracting Plan.
52.219-17 Section 8(a) Award. 19.811-3(c) C | No |
(See Note 2.)
52.219-18 Notification of Competition  |19.811-3(d) C | No |
Limited to Eligible 8(a) Concerns.
(See Note 2.)
Alternate | (See Note 2.) 19.811-3(d)(1) | C | No |
Alternate Il (See Note 2.) 19.811-3(d)(2) | C | No |
FEDERAL ACQUISITION REGULATION (FAR) (FAC 2001-23) Matrix 16




FAC 2001-23 MAY 5, 2004

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED | P | IBR | UCF | FP CR FP | CR FP | CR FP | CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL | ClI
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svC DEL svc
c
52.219-19 Small Business Concern 19.1008(a) v/ P | No K A A A A A A A A A A

Representation for the Small Business
Competitiveness Demonstration
Program.

52.219-20 Notice of Emerging Small 19.1008(b) v P | No K A
Business Set-Aside.

52.219-21 Small Business Size 19.1008(c) P | No K A A A A A A A A A A A A A A A A A
Representation for Targeted Industry
Categories under the Small Business
Competitiveness Demonstration
Program.

52.219-22 Small Disadvantaged 19.308(b)v’ P | No K A A A A A A A A A A A A A A A A A A A
Business Status.

Alternate | 19.308(b)v P | No K A A A A A A A A A A A A A A A A A A A

52.219-23 Notice of Price Evaluation 19.1104 C | Yes | A A A A A A A A A A A A A A A A A A A
Adjustment for Small Disadvantaged
Business Concerns.

Alternate | 19.1104 C | Yes | A A A A A A A A A A A A A A A A A A A
Alternate Il 19.1104 C | Yes | A A A A A A A A A A A A A A A A A A A
52.219-24 Small Disadvantaged 19.1204(a) P | Yes L (0] (@) (@) (@) (@) (0] (0] (0] (0] (0] (0] (0] (0] (0] (0] O O O
Business Participation Program—
Targets.
52.219-25 Small Disadvantaged 19.1204(b) C | Yes | A A A A A A A A A A A A A A A A A A A

Business Participation Program—
Disadvantaged Status and Reporting.

52.219-26 Small Disadvantaged 19.1204(c) C | Yes | O (0] (0] (0] (0] (0] (0] (0] o o ) ) ) ) ) (e} (e} O (o]
Business Participation Program—
Incentive Subcontracting.

FEDERAL ACQUISITION REGULATION (FAR) Matrix 17




FAC 2001-23 MAY 5, 2004

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P | IBR | UCF | FP CR FP CR FP CR FP CR [ T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svC DEL svC
c
52.219-27 Notice of Total Service- |19.1407 C | Yes | A A A A A A A A A A A A A A A A A A A

Disabled Veterans-Owned Small
Business Set Aside.

52.222-1 Notice to the Government |22.103-5(a) C | Yes | A A A A A A A A A A A A A A A A A A
of Labor Disputes.
52.222-2 Payment for Overtime 22.103-5(b) C | Yes | A A A A A A A A A
Premiums.
52.222-3 Convict Labor. 22.202 C | Yes | A A A A A A A A A A A A A A A A A A
52.222-4 Contract Work Hours and |22.305 C | Yes | A A A A A A A A A A A A A A A A

Safety Standards Act—Overtime
Compensation.

52.222-6 Davis-Bacon Act. 22.407(a) C | Yes | A A A

52.222-7 Withholding of Funds. 22.407(a) C | Yes | A A

52.222-8 Payrolls and Basic 22.407(a) C | Yes | A A
Records.

52.222-9 Apprentices and Trainees. |22.407(a) C | Yes | A A

52.222-10 Compliance with 22.407(a) C | Yes | A A
Copeland Act Requirements.

52.222-11 Subcontracts (Labor 22.407(a) C | Yes | A A
Standards).

52.222-12 Contract Termination— |22.407(a) C | Yes | A A A
Debarment.

52.222-13 Compliance with Davis- |22.407(a) C | Yes | A A A
Bacon and Related Act
Regulations.

52.222-14 Disputes Concerning 22.407(a) C | Yes | A A A
Labor Standards.

52.222-15 Certification of 22.407(a) C | Yes | A A A
Eligibility.

FEDERAL ACQUISITION REGULATION (FAR) Matrix 18
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